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ITEM NUMBER: 18.1 

CONFIDENTIAL REPORT 

SOMERTON SURF LIFE SAVING CLUB 
RESTAURANT AND FUNCTION CENTRE SUB-

LEASE 
Pursuant to Section 83(5) of the Local Government Act 1999 the Report attached to 
this agenda and the accompanying documentation is delivered to the Council 
Members upon the basis that the Council consider the Report and the documents in 
confidence under Part 3 of the Act, specifically on the basis that Council will receive, 
discuss or consider: 

b. Information the disclosure of which could reasonably be expected to confer a
commercial advantage on a person with whom the council is conducting, or
proposing to conduct, business, or to prejudice the commercial position of the
council; and would, on balance, be contrary to the public interest.

d. commercial information of a confidential nature (not being a trade secret) the
disclosure of which could reasonably be expected to prejudice the commercial
position of the person who supplied the information, or to confer a commercial
advantage on a third party; and would, on balance, be contrary to the public
interest.

RELEASED
C250723
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Recommendation – Exclusion of the Public – Section 90(3)(b & d) Order 
 
1. That pursuant to Section 90(2) of the Local Government Act 1999 Council hereby 

orders that the public be excluded from attendance at this meeting with the 
exception of the Chief Executive Officer and Staff in attendance at the meeting in 
order to consider Report No: 238/23 Somerton SLSC Restaurant and Function 
Centre Sub-Lease of in confidence. 

 
2. That in accordance with Section 90(3) of the Local Government Act 1999 Council 

is satisfied that it is necessary that the public be excluded to consider the 
information contained in Report No: 238/23 Somerton SLSC Restaurant and 
Function Centre Sub-Lease on the following grounds: 

 
 b.  pursuant to section 90(3)(b) of the Act, the information to be received, 

discussed or considered in relation to this Agenda Item is information 
the disclosure of which would prejudice the commercial position of the 
Council. 

   
 d.  pursuant to section 90(3)(d) of the Act, the information to be received, 

discussed or considered in relation to this Agenda Item is commercial 
information of a confidential nature (not being a trade secret) the 
disclosure of which could reasonably be expected to prejudice the 
commercial position of the person who supplied the information. 

 
  In addition, the disclosure of this information would, on balance, be 

contrary to the public interest. The public interest in public access to the 
meeting has been balanced against the public interest in the continued 
non-disclosure of the information. The benefit to the public at large 
resulting from withholding the information outweighs the benefit to it 
of disclosure of the information.  

 
3. The Council is satisfied, the principle that the meeting be conducted in a place 

open to the public, has been outweighed by the need to keep the information or 
discussion confidential. 
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Item No: 18.1 
 
Subject: SOMERTON SURF LIFE SAVING CLUB RESTAURANT AND 

FUNCTION CENTRE SUB-LEASE 
 
Date: 25 July 2023  
 
Written By: Manager, Development Services 
 
General Manager: Strategy and Corporate, Ms P Jackson 
 
 
SUMMARY 
 
The Somerton Surf Lifesaving Club (the Club) has a lease over the Somerton Surf Lifesaving 
Club building for a term of 21 years expiring on 6 December 2026 (Head Lease). Pursuant to 
Clause 5 of the Head Lease, the Club is entitled to sub-lease areas within the building to third 
parties, on the proviso that Council consent to the terms and conditions. Following the 
granting of planning consent for a change of land use for the first floor of the building, 
subsequent negotiations led to Council granting consent for the establishment of a sub-lease 
for a third-party to operate the restaurant and function centre for a limited term of one (1) 
year, which is due to expire on 27 October 2023. This report seeks a decision from Council 
on whether to grant a new sub-lease, and if so, on what terms. 
 
 
RECOMMENDATION 
 
That Council: 
 
1. approves a sub-lease between the Somerton Surf Lifesaving Club Inc (as Sub-

Lessor) and Gambell & Sutton Pty Ltd (as the Sub-Lessee) for a restaurant and 
function centre for the first floor of the building on the following terms: 
 
• term: three (3) years and forty (40) days from 27 October 2023 until  

6 December 2026, being commensurate with the expiry of the Head 
Lease for the Somerton Surf Life Saving Club facility; 
 

• renewal: option for one renewal only, limited to two years (providing 
the Head Lease is renewed beyond 6 December 2026) 

 
• sub-lease area: delineated in red on the plan annexed hereto as 

Attachment 1 being approximately 402m2;  
 
• trading hours established by the City of Holdfast Bay Council 

Assessment Panel in decision notice 21029363, being: 
 

Monday - Closed 
Tuesday – Closed 
Wednesday – 11am to 10pm 
Thursday – 11am to 10pm 
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Friday – 11am to Midnight 
Saturday – 11am to Midnight 
Sunday – 11am to 10pm 
Public Holidays – Relative to day above 

 
• commencing rent payable to the Sub-Lessor: $75,000 per annum 

excluding GST to be reviewed annually in accordance with movements 
in CPI (Adelaide All-Groups) subject to: 

 
a) payment of $22,500 per annum excluding GST by the Club to 

Council from the date of the sub-lease being executed to be 
reviewed annually in accordance with movements in CPI 
(Adelaide All-Groups); and 

 
b) an adjustment made to the Head Lease commensurate with 

the execution of the sub-lease to include the restaurant and 
function centre use and new Head Lease rent payment to 
Council.  

 
2. authorises the Mayor and Chief Executive Officer to execute and seal any 

documents required to give effect to this sub-lease. 
 
RETAIN IN CONFIDENCE - Section 91(7) Order 
 
3. Having considered Agenda Item 18.1 Somerton Surf Life Saving Club Restaurant 

and Function Centre Sub-Lease (Report No: 238/23) in confidence under Section 
90(2), 90(3)(b) and 90(3)(d) of the Local Government Act 1999, the Council, 
pursuant to section 91(7) of that Act orders that the report, attachments and 
minutes be retained in confidence for a period of 24 months with the Chief 
Executive Officer authorised to release the documents on the expiry of the 24 
month confidentiality period. 

 
 
STRATEGIC PLAN 
 
Wellbeing Objectives 2020-2030 – Integrate community, recreational, and commercial 
services in multi-purpose spaces through the increase in utilisation rates for Council owned 
buildings. 
 
COUNCIL POLICY 
 
Sporting and Community Leasing Policy 
Commercial Leasing & Licensing Policy 
 
STATUTORY PROVISIONS 
 
Local Government Act 1999 
Retail and Commercial Lease Act 1995 
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BACKGROUND 
 
Pursuant to Council Resolution No. C090822/2699 dated 9 August 2022, the Somerton Surf 
Lifesaving Club (the Club) sought and was granted approval to enter into a sub-lease 
arrangement with a third party (Gambell & Sutton Pty Ltd) to manage and operate the Club’s 
upstairs dining and function area, having previously secured planning approval for a change 
of land use from the City of Holdfast Bay Council Assessment Panel (CAP).  The sub-lease was 
granted for a period of one year to 27 October 2023, with a starting annual rent of $68,340 
per annum excluding GST, 30% of which or $20,502 per annum excluding GST was to be 
returned to Council in recognition of its equity in the upstairs facility.  A Council workshop 
was held on 4 July 2023 for a discussion on whether to grant a new sub-lease or not, and if 
so, under what terms.  
 
REPORT 
 
The Club is seeking to enter into a new sub-lease with its existing third-party commercial 
partner (being Gambell & Sutton) for exclusive use to operate a restaurant and function 
centre on the first floor of the Club’s facility. Attachment 1 to this report outlines the area on 
the first floor intended for exclusive commercial use as a restaurant and function centre 
operated by Gambell & Sutton. 

Refer Attachment 1 
 
The current term of the sub-lease expires on 27 October 2023, with no right of renewal.  In 
this regard, Council will need to consider whether to grant a new sub-lease, and if so, under 
what terms.  In accordance with the Council’s Sporting and Community Clubs Leasing Policy, 
where facilities are not made available to the community, Council reserves the right to apply 
occupancy terms and conditions that reflect exclusive use of the premises. Furthermore, the 
Policy requires that where a Club restricts community access for the purpose of exclusive 
use, annual rental fees based on a market appraisal of the land will be imposed.  
 
Given that profits from the restaurant and function centre will be retained by Gambell & 
Sutton, the Sporting and Community Clubs Leasing Policy seeks that where the profits gained 
from a commercial activity are not reinvested into the club facilities or sport, then a rent 
charged in accordance with the separate Commercial Leasing & Licensing Policy may apply. 
The Commercial Leasing & Licensing Policy seeks that rent must reflect a rent that could 
reasonably be obtained in the open market, determined by an independent valuation. An 
independent commercial valuation was therefore commissioned and is provided as 
Attachment 2 to this report. The valuation provides for an annual rent of between $65,000 
and $75,000 excluding GST (equating to $162 and $187 per m2). 

Refer Attachment 2 
 
Whether to Allow a New Sub-Lease 
 
The management of the restaurant and function centre has been operating under the terms 
of the current sub-lease since 27 October 2022, enabling valuable insight as to its 
performance for the purpose of considering whether to grant a new sub-lease or not.  The 
restaurant and function centre have proven to be a popular service for the community, with 
43 functions already hosted at the time of writing this report.  The Club also reports that the 
restaurant component remains popular, although very rarely reaching its capacity of 130 
seated diners.  Furthermore, the Club has introduced measures to mitigate any adverse 
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impacts on nearby residents, including the installation of a noise limiting machine to ensure 
that sound emissions remain below 45 decibels at all times (being both a legislative 
requirement and condition of the existing sub-lease), in addition to closing the eastern 
balcony and installing privacy film to prevent overlooking into nearby properties to the east 
at the Brighton Dunes retirement estate.  The Club is also active in ensuring that the 
operators only book functions and entertainers that will not cause offence or a nuisance to 
nearby residents.  These measures combined have ensured that formal complaints to 
Council have been both minimal (six received in the nine months since opening), and 
promptly resolved (no actual breaches of the sub-lease occurring). 
 
In addition to considering past performance, Council may consider that there is further 
cause to grant a new sub-lease on the basis that the Club remains incapable of providing the 
service through its volunteers, and that the commercial activation of the first floor is an 
important source of revenue for the Club, being revenue that it re-invested into the building 
and facilities.  Furthermore, the sub-lease provides a financial return to Council that it would 
otherwise not receive if the facility were managed by the Club’s volunteers. 
 
The counter argument to granting a new sub-lease remains the preferential accessibility and 
rewards that come from the exclusive use a community asset by a commercial entity.  The 
granting of a subsequent sub-lease may set a precedent for other sporting and community 
clubs to follow, which whilst entirely appropriate under the terms of sporting and 
community club leases, may over time result in the attrition of indoor areas otherwise 
accessible to the public. Similarly, there may be issues of equity to consider, specifically 
whether the broader ratepayer base is disadvantaged by such outcomes, in that the 
opportunity to exclusively occupy a unique community asset is not otherwise available to 
other commercial providers operating from private premises. 
 
Should Council be of the view that a new sub-lease should be granted based on recent 
performance and having regard to the invaluable service offered by the facility, and the 
financial sustainability provided to the Club by the commercial arrangement, then it would 
need to turn its mind to the terms of the sub-lease.  
 
Terms of Sub Lease 
 
Hours of Operation 
Following a period of public consultation, and having considered representations from the 
broader community at the time, the City of Holdfast Bay’s Council Assessment Panel (CAP) 
resolved at its meeting held on 27 April 2022 to grant approval to the change of land use for 
the first floor of the Club building to a restaurant and function centre, and in so doing, 
imposing restrictions to the operating hours to safeguard the amenity of nearby residents 
but also to protect the trade of the downstairs kiosk. The hours imposed by the CAP were 
consistent with those imposed from the outset by Council. These operating hours were 
included in the current sub-lease, and apply to both the restaurant and function centre uses, 
which are as follows: 
 

Day Council Assessment Panel 
Approved Hours 

Monday  Closed 
Tuesday Closed 
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Wednesday 11.00 am to 10.00 pm 
Thursday 11.00 am to 10.00 pm 
Friday 11.00 to Midnight  
Saturday 11.00 am to Midnight  
Sunday 11.00 am to 10.00 pm 
Public Holidays As per relative day above 

 
Having been informed by a community engagement process at the time, the Council may 
consider that there is merit in retaining the trading hours imposed by the CAP in any 
subsequent sub-lease. Maintaining the current hours of operation is also reasonable from 
the perspective that it will ensure that there is no interference to the downstairs kiosk, as 
required under the terms of the Head Lease between Council and the Club. With the Kiosk 
having trading hours of 8.00am to 3.00pm Monday to Friday, and 8.00am to 5.00pm on 
weekends, it would seem reasonable to maintain the existing hours imposed on the 
restaurant and function centre so as not to give rise to possible interference with the kiosk’s 
times of trade.  This report therefore recommends that the hours imposed by the CAP, and 
adopted as terms under the current sub-lease, continue under any future sub-lease. 
 
Rent Period 
Whilst the Club’s preference is to have a new sub-lease granted for a period of five years 
with the option of a further five years upon renewal, it would seem responsible to limit the 
tenure commensurate with the period left to run on the Head Lease for the facility.  In this 
regard, it is recommended that the should Council consider granting a new sub-lease, that it 
be for a limited period of three (3) years and forty (40) days from 28 October 2023 until  
6 December 2026, when the term of the Head Lease ends.  Furthermore, it is reasonable to 
limit the renewal period to two years, as this ensures that the arrangement is not long-term, 
empowering a subsequent Council to determine the future direction of the facility and 
whether to further extend the commercial arrangement, based on an evaluation of 
operations over a more meaningful period of time.  
 
Rent Calculation 
With the first floor of the Club building having undergone a change of land use for exclusive 
commercial use in 2022, Council’s policies require charging a rent akin to that expected in 
the open market, in recognition that the upstairs area will no longer be freely available to 
the community, with all profits retained by a third-party commercial operator.  Whilst the 
Commercial Leasing & Licensing Policy requires that the rent must reflect a rent that could 
reasonably be obtained in the open market determined by an independent valuation, and 
therefore in accordance with the valuation provided as Attachment 2, the Policy does enable 
Council to consider other factors in determining the final rent, including whether a portion is 
returned to Council, and if so, what amount.  It is recommended that should Council grant a 
new sub-lease to the Club, that the rent applied be the higher end of the valuation (i.e. 
$75,000 excl. GST per annum) and that 30% of the rent is returned to Council, based on the 
following grounds: 
 
1. In recognition of Council’s 30% equity in the first floor of the facility by virtue of an 

investment of $400,000 towards the overall construction cost at the time of the 
facility’s upgrade in 2005; and 
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2. For consistency with the approach taken for the sub-leases of both the Somerton 
Kiosk and the Holdfast Bay Bowling Club, where 30% of the rent is returned to 
Council under those sub-lease agreements. 

 
In this regard, the rent equation would take its cues from an independent valuation 
(adopting the higher range provided by McGees Property in Attachment 2), whilst 
acknowledging the Council’s equity in the sub-leased area. The rent equation could 
therefore resemble the following: 
 
Market Rent Valuation: $75,000 excl. GST per annum 
30% return to Council:  $22,500 excl. GST per annum 
Club retains:   $52,500 excl. GST per annum 
 
Summary 
 
The merits as to whether the first floor of the Somerton Park Surf Life Saving Club building 
should be set aside for exclusive use by a commercial entity have previously been resolved 
by way of decisions in the affirmative by both Council (as landowner) and by the Council’s 
Assessment Panel (as planning authority).  Unless the performance of the restaurant and 
function centre over the past few months have provided cause for doubt, then it may be 
reasonable to expect that the Council would grant a new sub-lease, enabling the 
continuation of a popular service, whilst also ensuring the financial security of the Club to 
assist with the costs of maintaining its facility.  A point worth considering is that irrespective 
of which entity manages the first floor (i.e. the Club or a commercial partner), the space 
could continue to be used for its approved land use as a dining/entertainment venue.  The 
downside of not having the space professionally managed is that the alternative offering is 
likely to be sub-standard, with a reduced financial return to both the Club and Council. 
 
Should Council decide to grant a new sub-lease to the Club, and having regard to the 
arguments presented in this report, it is recommended that the following terms are included 
in the schedule that informs the sub-lease, representing reasonable terms for all parties: 
 

Lessor: City of Holdfast Bay  

Lessee: Somerton Surf Lifesaving Club Incorporated  
ABN 85 241 889 464 

Sub-Lessee Gambell & Sutton Pty Ltd ACN 637 647 940 
Lease Area: That 402m2 portion of the land in Certificate of Title 

Volume 6212 Folio 956 comprising the first floor restaurant 
and function centre as delineated in red on the plan 
annexed hereto as Attachment 1 and situated at the 
Somerton Surf Lifesaving Club located at 57 Repton Road, 
North Brighton SA 5048 

Permitted Use: A licensed restaurant and function centre operated in 
accordance with the approved land use and conditions 
imposed through Development Application Number 
21029363 

Commencement Date: 28 October 2023 
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Sublease Period: Three (3) years and forty (40) days from 28 October 2023 
until 6 December 2026 

Option to Renew Two (2) years (providing the Head Lease is renewed 
beyond 6 December 2026) 

Annual Rent (payable by 
the sublessee to the Club): 

$75,000 excl. GST increased annually by CPI (Adelaide All-
Groups) 

Rent Payable to Council 
(payable by the Club to 
Council that is in addition 
to any other payments 
made by the Club to 
Council established by 
separate agreements, 
leases and sub-leases) 

$22,500 excl. GST increased annually by CPI (Adelaide All-
Groups) 

Payment Terms: Monthly, in advance 
Rent Review: The rent shall be increased by CPI (Adelaide All-Groups) 

annually thereafter  
 
Attachment 3 to this report provides the extended schedule for inclusion in the sub-lease. 

Refer Attachment 3 
 
BUDGET 
 
An annual budget allocation is provided for the review and implementation of property 
leases and for maintenance responsibilities retained by Council under the Lease. This budget 
includes the engagement of legal advice and services for the preparation of the lease 
agreement. This sub-lease will have a positive effect on the 2023/24 operational budget as 
Council will receive $22,500 excl. GST in rent. 
 
LIFE CYCLE COSTS 
 
Under the terms of the Head Lease, Council is already responsible for the structural 
maintenance of the Premises, the costs of which is included in the Long-Term Financial Plan. 
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