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27 June 2017 

Ms Trish Aukett 
General Manager, Community Services 
City of Holdfast Bay 
24 Jetty Road 
BRIGHTON SA 5048 

VIA EMAIL: taukett@holdfast.sa.gov.au 

Dear Trish 

ALWYNDOR AGED CARE – USE OF COUNCIL LAND 

I refer to our previous advice in relation to the above. 

I confirm that the Council has requested a ‘revisit’ of any options for it to recover funds for the 

use and occupation of Council land by Alwyndor. 

1. Summary of Advice

1.1 As per previous advice, I am unable to identify a manner (which will withstand

independent scrutiny) by which the Council can recover monies for use of the 

Council land by way of a grant of any proprietary or contractual interest – because 

each of these options would require the Council to contract with itself, as Trustee 

and as landowner. 

1.2 One option worthy of further exploration is for the Council to consider a fee for use 

of the land, as part of the recovery of expenses to which a trustee is entitled to 

reimburse itself (similar to the manner in which the Council currently charges a fee 

for management services). 

1.3 If the Council wishes to proceed in this manner, our recommendation is that the 

Council: 

1.3.1 obtain a valuation of the rental value of the Council-owned land; 

1.3.2 prepare a letter from the Council to the Alwyndor Management Committee 

noting that: 

(i) Alwyndor currently uses and occupies land owned by the Council

(in addition to the land held on trust by the Council);

(ii) the Council wishes to formally authorise such occupation by

Alwyndor, in order to allow Alwyndor to continue to occupy the land;
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(iii) the Council will, as would realistically and commercially be 

expected, charge a reasonable fee for the use and occupation of the 

land by Alwyndor; 

(iv) the fee is set by comparison with the market value the land could 

otherwise be rented for, if not occupied by Alwyndor; and 

(v) the Council will establish a process and timing for review and re-

setting of the fee. 

1.4 Our advice is that this is the most viable approach to recover a return on the 

Council-owned land, given all of the circumstances. 

1.5 The reasons that support this advice are below. 

2. Proprietary Interests 

2.1 In our previous advice, we dismissed, for established legal reasons, the notion of a 

lease between the Council as Trustee and the Council as landowner. As a matter of 

law, this, simply, cannot occur. For the same reasons, we dismiss any other form of 

proprietary interest. 

2.2 The Trust is not a legal entity and, accordingly, is unable to own property in its own 

capacity. Any property held in the Trust, whether real or personal, is held by the 

Trustee (the Council) as the legal entity on behalf of the Trust. Whilst a beneficiary 

may, in some circumstances, have an equitable interest in trust property, in this 

matter, as this is a charitable purpose trust, there are no beneficiaries. 

2.3 For any proprietary interest (such as a lease, but also extending to any other legal or 

equitable proprietary interest), it would be held by the Trustee on behalf of the Trust. 

The Council land occupied by Alwyndor is land held by the Council in its own right. 

2.4 Accordingly, if the Council was to enter into a lease arrangement whereby the Trust 

leased the Council land, legally, the Council would be leasing to itself. As a matter of 

law, this cannot happen. 

2.5 This position was been determined in the case of Rye v Rye [1962] AC 496 which 

clearly establishes that in order to have a valid lease, there must be two separate 

legal parties. At law, the Council as Trustee has no separate legal identity to the 

Council as a body corporate land owner, despite assuming separate roles and 

responsibilities when acting in each capacity.  

2.6 At law, any interest the Council has that, as owner, it wished to grant to the Trust, 

would be a grant to the Trustee and, therefore, the interests would merge (as the 

Council is the legal entity in each case).  

3. Contractual Interests 

3.1 Similarly, a contractual interest such as a licence is not possible. A contractual 

interest requires the Council (as owner of the land), to contract with the Trust, as the 

occupier of the land.  
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3.2 However, as the Trust is not a legal entity, the contract would be the Council as 

contract principal with the Council, as Trustee.  

3.3 A party cannot contract with itself (that is, at least two legal persons are needed to 

form a contract) and, therefore, a valid contract could not be formed. 

4. Rights of Trustee 

4.1 Under both statute and at common law, a trustee has a right of reimbursement and 

indemnity.  

4.2 In statute, this is expressed in Section 35(2) of the Trustee Act 1936: 

A trustee may reimburse himself, or pay or discharge out of the trust premises, all 

expenses incurred in or about the execution of his trusts or powers. 

4.3 Under common law, a trustee is entitled to reimbursement for all moneys paid for 

expenses reasonably incurred in the execution of the trust and powers 

(Commissioner of Australian Federal Police v Cornwell (1990) 98 ALR 677).  

4.4 This extends to liabilities incurred in carrying on a business authorised by the trust 

instrument (Vacuum Oil Co Pty Ltd v Wiltshire (1945) 72 CLR 319).  

4.5 In the instant circumstances, the Council carries on the business of Alwyndor, in 

accordance with the Trust Deed. 

4.6 Currently, the Council (reasonably) charges a fee for management services 

undertaken by the Council in the business of the Trust. These are expenses that 

have been incurred in the execution of the trusts and the powers as Trustee. 

4.7 This could, quite reasonably, be considered to extend to a fee for the use and 

occupation of the Council-owned land. That is, this is an expense that the Council is 

incurring, in that it is allowing Alwyndor to use and occupy the land, thereby it is not 

able to use that land for other purposes (including by way of leasing, for valuable 

consideration, to a third party). 

4.8 The fiduciary duties of the Council, as Trustee, are also relevant to this proposition, 

as the Council is precluded from obtaining a benefit as a result of its position as 

Trustee. 

4.9 However, provided the fees for use of the land are objectively (and independently 

and professionally and commercially) reasonable (and reasonably set), our advice is 

that this can be considered as the recovery of expenses, similar to the fee for 

management services. This can be achieved by arranging an independent, 

professional and expert valuation for rental of the land for its current use. 

4.10 A further complication, however, is that Alwyndor has both used and occupied the 

Council land for an extensive amount of time and has, during this time, made 

improvements on that land. Further, coupled with the fact, the Council has not 

previously sought any fees from the Trust for the use and occupation of the Council 

land. On the one hand, an aggrieved person might assert that an attempt, now, to 

recover a fee might be seen as a breach of the Council’s fiduciary duties as Trustee. 
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Our position is that this is a displaceable proposition in the circumstances and the 

more accurate position is that Alwyndor has enjoyed an extended period of time by 

which it has been ‘unjustly enriched’ by the failure to be accountable for rental 

payments for its use and occupation of land that is not owned by it or in which it 

does not have any other proprietary interest. 

4.11 Accordingly, we consider that a fee may be charged, provided it is reasonable and a 

bona fide recovery of the lost benefit of the land to the Council.  

4.12 The issue which also arises and a matter that the engaged valuer will be required to 

consider is whether the fee should be based on the site (bare) value or the improved 

value of the land.  

4.13 Given it is the Trust (and funds from the Trust) that has improved the land and whilst 

acknowledging that improvements to the land in the nature of structures or fixtures, 

become part of the land and within the ownership of the landowner unless there is 

agreement to the contrary, our recommendation is that in these particular 

circumstances, only the site (bare) value of the land be used.  

4.14 If the Council paid for or contributed to the value of the improvements, the above 

recommendation might support a position for reliance on a fee based on the 

improved value of the land. 

 

Let me know if you have any further questions in relation to the above. 

Yours sincerely 

KELLEDYJONES LAWYERS 

 

MICHAEL KELLEDY 
Direct Line: 08 8113 7103 

Mobile: 0417 653 417 

Email: mkelledy@kelledyjones.com.au 
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