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ITEM NUMBER: 18.2 
 

CONFIDENTIAL REPORT 
 

MAWSON OVAL – RENEWAL OF JOINT USE 
AGREEMENT 

(Report No: 358/20) 
 
 
Pursuant to Section 90(2) of the Local Government Act 1999 the Report attached to this 
agenda and the accompanying documentation is delivered to the Council Members upon 
the basis that the Council consider the Report and the documents in confidence under Part 
3 of the Act, specifically on the basis that Council will receive, discuss or consider: 
 
h. legal advice. 
 
 

RELEASED 
C090523/7435 
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Recommendation – Exclusion of the Public – Section 90(3)(h) Order 
 
1   That pursuant to Section 90(2) of the Local Government Act 1999 Council hereby 

orders that the public be excluded from attendance at this meeting with the exception 
of the Chief Executive Officer and Staff in attendance at the meeting in order to 
consider Report No: 358/20 Mawson Oval – Renewal of Joint Use Agreement in 
confidence. 

 
2. That in accordance with Section 90(3) of the Local Government Act 1999 Council is 

satisfied that it is necessary that the public be excluded to consider the information 
contained in Report No: 358/20 Mawson Oval – Renewal of Joint Use Agreement on 
the following grounds: 

 
 h.  pursuant to Section 90(3)(h) of the Act, the information to be received, 

discussed or considered in relation to this Agenda Item is legal advice 
provided by Kelledy Jones. 

 
3. The Council is satisfied, the principle that the meeting be conducted in a place open to 

the public, has been outweighed by the need to keep the information or discussion 
confidential. 
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Item No: 18.2 
 
Subject: MAWSON OVAL – RENEWAL OF JOINT USE AGREEMENT 
 
Date: 24 November 2020   
 
Written By: Property Officer 
 
General Manager: City Assets and Services, Mr H Lacy 
 
 
SUMMARY  
 
Pursuant to a Joint Use Agreement dated 16 February 2004, Council granted to The Catholic 
Church Endowment Society Incorporated (CCESI) a licence over Mawson Oval for a term of twenty 
one (21) years to enable the adjoining registered non-government school (now known as McAuley 
Community School - having previously been known as Marymount College) to utilise Mawson Oval 
for both school curriculum and recreational sporting activities during specified times. 
 
Whilst the initial term of the Joint Use Agreement expires on 31 December 2020, Clause 4 of the 
Joint Use Agreement contains a right of renewal in favour of CCESI for a further term of twenty 
one (21) years. 
 
CCESI has written to Council advising that it wishes to exercise their right of renewal and this 
report seeks Council’s approval to extend the Joint Use Agreement for a further term of twenty 
one (21) years commencing on 1 January 2021 and expiring on 31 December 2041 in accordance 
with clause 4 of the Joint Use Agreement. 
 
The right of renewal is only exercised at CCESI’s sole discretion. The Joint Use Agreement does 
not permit Council to refuse the exercise of the option or to change any of the conditions of 
agreement (except where agreed in writing between CCESI and Council). 
 
 
RECOMMENDATION 
 
That: 
 
1. Council, as landowner, approves an extension of the Joint Use Agreement with The 

Catholic Church Endowment Society Incorporated over Mawson Oval for a term of twenty 
one (21) years commencing on 1 January 2021 but otherwise on the same terms and 
conditions as the Joint Use agreement except for the exclusion of Clause 4.2; 

 
2. the Mayor and Chief Executive Officer be authorised to execute and seal any documents 

required to give effect to the extension of Joint Use Agreement; and 
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RETAIN IN CONFIDENCE - Section 91(7) Order 
 
3. having considered Agenda Item 18.2 Mawson Oval – Renewal of Joint Use Agreement 

Report No: 358/20 in confidence under Section 90(2) and 90(3)(h) of the Local 
Government Act 1999, the Council, pursuant to Section 91(7) of that Act orders that the 
Agenda Item 18.2 Mawson Oval – Renewal of Joint Use Agreement Report No: 358/20, 
being the report and attachments but excluding the recommendation, be retained in 
confidence for a period of 24 months and the Chief Executive Officer is authorised to 
review whether these documents and information can be released after 12 months. 

 
 
 
COMMUNITY PLAN  
 
Placemaking: Creating vibrant and safe places 
Community: Fostering an engaged and contributing community 
Economy: Supporting and growing local business 
 
COUNCIL POLICY 
 
Not Applicable. 
 
STATUTORY PROVISIONS 
 
Local Government Act 1999. 
Retail and Commercial Leases Act 1995. 
 
BACKGROUND 
 
In late 1998, Council approved the purchase of the old Mawson High School oval from the State 
Government for use as a community open space. At the same time, the Catholic Church 
Endowment Society Incorporated (CCESI), which owns all land occupied by Church owned Catholic 
Schools in SA, was negotiating to purchase the old Mawson High School buildings and site from 
the State Government for use as a school.  
 
The purchase price for the oval was around $1.25m. Council provided $500,000 cash funding and 
$250,000 in kind support. CCESI provided the remaining $500,000 towards the purchase price. 
 
Council was granted full title to the oval land for use as community land. In return for their 
contribution towards the purchase price, CCESI was granted access rights to the oval 
(subsequently renamed to Mawson Oval) under terms negotiated and approved at the time under 
what was titled the Joint Use Agreement (JUA).  
 
The Joint Use Agreement, dated 16 February 2004, granted to CCESI a licence over Mawson Oval 
for a term of twenty one (21) years with a right to renew the Agreement for a further 21 years at 
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the expiry of the initial term. The JUA enabled the adjoining registered non-government school 
(now known as McAuley Community School, having previously been known as Marymount 
College) to utilise Mawson Oval for both school curriculum and recreational sporting activities 
during specified times. 
 
The Catholic Church Endowment Society Incorporated (CCESI) owns land on which the McAuley 
Community School is located and the buildings located thereon. CCESI also operates the school 
under the auspices of the Catholic Education South Australia. As such, CCESI is the legal entity that 
is the signatory to the Joint Use Agreement.  
 
The Joint Use Agreement notes a commencement date of 16 February 2004, however, by way of 
a Deed of Variation dated 13 December 2010, the parties agreed to amend the commencement 
date of the Joint Use Agreement to 1 January 2000 with the effect that the initial 21 year term of 
the Joint Use Agreement (as varied) expires on 31 December 2020. 
 
A copy of the Joint Use Agreement and the original Deed of Variation are annexed hereto as 
Attachment 1. 
      Refer Attachment 1 
 
REPORT 
 
Clause 4 of the Joint Use Agreement (JUA) provides that: 
 
“Upon the request of Marymount made at any time prior to the expiration of the initial term and 
PROVIDED ALWAYS there is not at the time of such request any existing breach or non-observance 
of any of the covenants or conditions herein contained and on Marymount’s part to be observed 
and performed the Council will grant an extension of this agreement for a further term of twenty 
one (21) years (“the renewed term”) subject to and upon the same terms and conditions as are 
herein contained”. 
 
Pursuant to Clause 4 of the Joint Use Agreement, CCESI have exercised their right of renewal for 
a further term of twenty one (21) years by way of email dated 21 October 2020.   
 
As CCESI exercised their right of renewal before 31 December 2020 and is not in breach of any of 
the terms and conditions of the Joint Use Agreement, Council is required to grant CCESI an 
extension of the Joint Use Agreement for a further term of twenty one (21) years commencing on 
1 January 2021 and expiring on 31 December 2041 subject to any provisions of the Local 
Government Act 1999.  
 
Legal Advice 
 
The Joint Use Agreement (JUA) does not give Council any rights to vary the term or any other 
conditions of the JUA except by mutual agreement between the parties or if required by law.  
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Similarly, under the JUA Council cannot refuse to grant extension unless CCESI is in breach of the 
agreement at the time (and they are not) or unless the Local Government Act prohibits or restricts 
the granting of the extension.  
 
Section 202 of the Local Government Act 1999 establishes that Council has the power to grant the 
renewal of the Joint Use Agreement up to the proposed maximum term of 42 years. However 
s202 also requires Council to undertake community consultation before granting the extension.  
 
An extract of s202 from the Local Government Act 1999 is presented in Attachment 2. 
  Refer Attachment 2 
 
The question therefore arises as to whether Council should undertake community consultation 
before considering whether to grant the extension to the JUA. Administration sought legal advice 
from our lawyers, Kelledy Jones, to confirm whether Council had the power to extend the JUA as 
envisaged in the Agreement and whether community consultation was required.  
 
A copy of Kelledy Jones advice is presented in Attachment 3.  
  Refer Attachment 3 
 
In summary, Kelledy Jones advised that:  
 

1) A contractual obligation is not sufficient to displace any legislative obligation under the 
LG Act (or other law). That said, my advice is that the LG Act does not include any relevant 
provision that is inconsistent with the contractual entitlements conferred by the JUA. You 
will note that the LG Act, when it provides for a term being granted subject to other 
requirements of the LG Act or other law, is relevant to any licence granted after the total 
term of 42 years. Further, when consideration is given to the fact that at the time the JUA 
was entered into, public consultation would have occurred or would have been ‘forgiven’ 
by a relevant statutory provision at that time (let me know if you require me to research 
this point), including as to the proposed initial and further terms, my advice is that the 
further term, subject to the conditions identified above being satisfied, can be agreed to 
by the Council without a requirement for public consultation. 

 
2) Given my advice above, the Council is not required to undertake public consultation in 

relation to the grant of the further term, as contemplated by the JUA. The issue of any 
variation to the term or the conditions arising from consultation is not, therefore, a matter 
warranting consideration. Although, I do draw to your attention that upon a renewal, it is 
necessary to exclude clause 4 because a further right of renewal is not permissible in the 
circumstances. 

 
Deed of Extension 
 
A formal Deed of Extension is required to grant the right of renewal as exercised by CCESI so that 
McAuley Community School can continue using Mawson Oval in accord with the Joint Use 
Agreement. 
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The Deed of Extension will generally be on the same terms and conditions as the existing Joint 
Use Agreement (as varied) save for the following: 

1) the commencement and expiry dates will be amended to reflect the renewal term 

2) Clause 4 will be excluded as no further renewal rights exist once the second 21 year term 
expires 

3) references to “Marymount” within the document will be changed to “McAuley”.  
 

Subject to Council’s approval, Administration will proceed to have the Deed of Extension drawn 
up and duly executed.  
 
BUDGET 
 
An annual budget allocation is provided to City Assets & Services for the review and 
implementation of property agreements. This budget includes the engagement of legal advice 
and services when and where necessary. 
 
LIFE CYCLE COSTS 
 
Under the terms of the Joint Use Agreement, Council is already responsible for forty four per 
centum (44%) of alterations, additions and replacement of shared facilities at Mawson Oval. 
Council is also responsible for emptying the oval’s rubbish bins. These costs are included in the 
Long Term Financial Plan.  
 
 











































Extract 
Local Government Act 1999—1.3.2018  
Chapter 11—Land  
Part 1—Local government land  
Division 6—Disposal and alienation of local government land 
 
 
202—Alienation of community land by lease or licence  
 

(1) A council may grant a lease or licence over community land (including community land that 
is, or forms part of, a park or reserve).  

(2) Before the council grants a lease or licence relating to community land, it must follow the 
relevant steps set out in its public consultation policy.  

(3) However, a council need not comply with the requirements of subsection (2) if—  

(a) the grant of the lease or licence is authorised in an approved management plan for 
the land and the term of the proposed lease or licence is five years or less; or 

(b) the regulations provide, in the circumstances of the case, for an exemption from 
compliance with a public consultation policy.  

(4) A lease or licence is to be granted for a term not exceeding 42 years and the term of the 
lease or licence may be extended but not so that the term extends beyond a total of 42 
years.  

(4a)  Subsection (4) does not prevent a new lease or licence being granted at the expiration of 
42 years (subject to the other requirements of this Act or any other law).  

(5)  A lease or licence may provide for—  

(a) the erection or removal of buildings and other structures for the purpose of 
activities conducted under the lease or licence;  

(b) the exclusion, removal or regulation of persons, vehicles or animals from or on the 
land, and the imposition of admission or other charges;  

(c) any other matter relevant to the use or maintenance of the land.  

(6)  A lease or licence must be consistent with any relevant management plan.  

(7)  This section operates subject to the provisions of the Adelaide Park Lands Act 2005 in 
respect of the Adelaide Park Lands under that Act. 
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Hi Howard
 
I refer to your email below. I have considered the documentation provided by you and
relevant statutory provisions, for the purposes of this advice.
 
The Joint Use Agreement for Mawson Oval (‘JUA’) was entered into on 16 February
2004 albeit, by later amendment, for a term commencing on 1 January 2000. At the time
the JUA was entered into, the relevant version of the Local Government Act 1999 (‘LG
Act’) that was in operation was that for the period 24 November 2003 to 2 June 2004.
Within that version, section 202, relevantly, provided that a licence of community land
could be granted or renewed for a term (not exceeding 21 years), as stated in the
licence.
 
The JUA relates to community land, is in the nature of a licence for specified periods of
use by The Catholic Church Endowment Society Inc and is for an initial term of 21 years
with a right of renewal for Marymount College of a further term of 21 years. The right of
renewal is stated to be on the same terms and conditions subject to the request for
extension being made before the expiration of the initial term, there then being no
existing breach or non-observance of the JUA by Marymount and the Council having
the power under the LG Act to extend the term, as contemplated, at the requisite time.
Therefore, the JUA clearly provides for a total term of the JUA, as extended, of 42
years.
 
The current version of the LG Act (1 July 2020 to present), relevantly, provides at
section 202, that a licence can be granted for a term that does not exceed 42 years and
may be extended, provided that the total term does not extend beyond 42 years – also
recognising that a new licence may, subject to the requirements of the LG Act, then be
granted for up to a further term of 42 years, subject to complying with any legislative
provisions relevant to the grant.
 
In my view, whilst there was debate in the earlier years of the LG Act as to whether a
licence (and a lease) of community land could be for a maximum term of 21 years or for
a maximum initial term of 21 years and a further extended term of 21 years (i.e. 42
years in total), that is a matter that, in my view, is not required to be reconsidered at this
juncture. This is because the current legislative provision clarifies earlier debate and, as
contemplated by clause 4.2 of the JUA, recognises a maximum term of 42 years,
precisely the total term currently under consideration.
 
With the above in mind, my advice in response to your specific questions, adopting the
same numbering, is as follows –
 

1. A contractual obligation is not sufficient to displace any legislative obligation under
the LG Act (or other law). That said, my advice is that the LG Act does not include
any relevant provision that is inconsistent with the contractual entitlements
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conferred by the JUA. You will note that the LG Act, when it provides for a term
being granted subject to other requirements of the LG Act or other law, is relevant
to any licence granted after the total term of 42 years. Further, when
consideration is given to the fact that at the time the JUA was entered into, public
consultation would have occurred or would have been ‘forgiven’ by a relevant
statutory provision at that time (let me know if you require me to research this
point), including as to the proposed initial and further terms, my advice is that the
further term, subject to the conditions identified above being satisfied, can be
agreed to by the Council without a requirement for public consultation.
 

2. Given my advice above, the Council is not required to undertake public
consultation in relation to the grant of the further term, as contemplated by the
JUA. The issue of any variation to the term or the conditions arising from
consultation is not, therefore, a matter warranting consideration. Although, I do
draw to your attention that upon a renewal, it is necessary to exclude clause 4
because a further right of renewal is not permissible in the circumstances.

 
3. Yes, for the reasons set out above.

 
 
Let me know if I can assist further.
 
Michael
 
Michael Kelledy
Lawyer
 
T. 08 8113 7103   |   M. 0417 653 417
 
Level 6/19 Gilles Street Adelaide SA 5000 | GPO Box 2024 SA 5001

kelledyjones.com.au

Please note that our offices will be closed from 12.00 pm, Wednesday 23 December
2020, reopening Monday 11 January 2021.
 
The team at Kelledy Jones wish you a safe and happy festive season.
 
_______________________________________
 
This communication, including all attachments, contains confidential information and is subject to legal or other professional
privilege. This privilege is not waived or lost by reason of email transmission or by reason of a mistaken or unintended email
transmission to the receiver. Where the receiver is not the intended recipient of this email please delete and destroy all copies and
telephone Kelledy Jones Lawyers on 08 8113 7100. This communication is subject to copyright and no part of this email should be
reproduced, distributed, disseminated or adapted without written consent of the copyright owner. Kelledy Jones Lawyers does not
warrant that this email is free from computer errors, viruses or interference, except as required by law.
 

https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fkelledyjones.com.au&c=E,1,SJmOGJojuSAP06-c1gTxA1KKlCBQSjN2I2puOEiV2b1tLYd-2CPpvkVppw7_eyhbjbYUvv9CptJ0ChgCWD_WbB2edYauObzXaBGAUE-S5r1TNKlG&typo=0


 
 
 
From: Howard Lacy <HLacy@holdfast.sa.gov.au> 
Sent: Monday, 16 November 2020 12:39 PM
To: Michael Kelledy <mkelledy@kelledyjones.com.au>
Cc: Lisa Olsen <LOlsen@holdfast.sa.gov.au>; Jillian Conner <jconner@holdfast.sa.gov.au>
Subject: FW: Extension of Mawson Oval Joint Use Agreement
 
Dear Michael,
 
Hope you are well. We are seeking your advice on a matter please.
 
Council approved the purchase of the whole of the land known as Mawson Oval (Land) from the
Minister for Education and Children’s Services on 22 September 1998. The Catholic Church
Endowment Society Incorporated (CCESI) contributed 50% of the purchase price (contribution of
$500,000 payable on 1 January 2000) on the basis that Council grant CCESI a 20 year licence with
the right of renewal for a second term on 20 years to enable the adjoining Catholic school to
utilise the Land for school curriculum and recreational sporting activities during specified times.
 
A copy of Council’s confidential resolution (dated 22 September 1998 – resolution C98/205) is
attached.
 
A Joint Use Agreement (JUA) was drawn up and executed by both parties commencing on 16
February 2004 for a term of 21 years with one right of renewal for a further term of 21 years.
 
The JUA notes a commencement date of 16 February 2004 however, by a further Deed of
Variation dated 13 December 2010 (Deed of Variation) the parties agreed to vary the JUA
commencement date to 1 January 2000.  On that basis, the first term of the JUA will expire on 31
December 2020. 
 
Pursuant to clause 4.1 of the JUA, CCESI have exercised their right of extension and Council
would like to grant that extension. However, the subject land is community land and clause 4.2
of the JUA provides that the extension is expressly subject to Council having the power to grant
the extension under the Local Government Act 1999.  This has raised queries as to whether
public consultation is required.  It is Council’s position that as the licence will be extended
pursuant to a right contained within the JUA, the extended period is simply a continuation of the
original lease and community consultation is not required, however, it would be much
appreciated if you can please provide advice as to the below.
 
1.       Given that Council has a contractual obligation with CCESI to grant the extension, is Council

is required to undertake community consultation before granting the extension?
 

2.       If Council does not undertake community consultation, what effect will it have? From our
reading of the JUA, Council cannot vary the term or vary any conditions of the JUA except by
mutual agreement between the parties. Council cannot indeed refuse to grant extension
unless CCESI is in breach of the agreement at the time, and they are not. So if Community
Consultation would serve no practical purpose, why would it be needed?

 



3.       Does Council have the power to grant the extension under the Local Government Act 1999
particularly if it decided not to undertake community consultation?

 
To assist with the above, please find attached copies of the original motion approving the deal
and lease, the subsequent JUA and the Deed of Variation.  Please also note that we have no
record of whether public consultation was undertaken in respect of the initial term of the JUA,
although the commencement date suggests that public consultation was not required by virtue
of the Local Government (Implementation) Act 1999.  
 
In terms of timing, we would like to prepare a report for the next Council meeting which has
report cut-off date of 20 November 2020.  Accordingly, if you can please provide your advice no
later than COB Monday 19 November 2020, it would be much appreciated.
 
In the meantime, please do not hesitate to contact me if you have any queries.
 
Regards
 
 

HOWARD LACY 

General Manager City Assets & Services
City of Holdfast Bay
08 8229 9940
0417 861 826
hlacy@holdfast.sa.gov.au
holdfast.sa.gov.au
Facebook LinkedIn Twitter YouTube

Brighton Civic Centre
24 Jetty Road, Brighton SA 5048
 

The City of Holdfast Bay advises that, in order to comply with its obligations under the State Records Act 1997 and the Freedom of
Information Act 1991, email messages may be monitored and/or accessed by Council staff and (in limited circumstances) third
parties. The contents of this email are confidential and may be subject to copyright. This email is intended only for the addressee(s).
If you have received this email in error please immediately advise the sender by return email and delete the message from your
system. Use, disclosure or reproduction of this email by anyone other than the intended recipient(s) is strictly prohibited. No
representation is made that the email is free of viruses or other defects. Virus scanning is recommended and is the responsibility of
the recipient. All references to 'email' include references to attachments to the email. If you believe that you have been spammed
please email mail@holdfast.sa.gov.au to report your complaint. If you have received this email by being on a subscription list and
you wish to be removed, please forward this email to mail@holdfast.sa.gov.au. You will be removed within 5 working days.

https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fwww.holdfast.sa.gov.au%2f&c=E,1,ZbcNUtTJHHplHo6zEFTyLvwaw8BRGbsN5mBEa8TXvWgcDPUvmM2JyHl6zGnC4palenVRyIZcs4fdhKMbtx5t0EJjm5qUwHuRKOoEQgw4Qw,,&typo=0
tel:0417%20861%20826
mailto:HLacy@holdfast.sa.gov.au
https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fholdfast.sa.gov.au%2f&c=E,1,jmsm8XIgtJ5rwz_yjYxKYNIRZ9dWetZE3UZihy-CTgpirTVI1Mku034UifDMP5tT3eMQ6bX_YhPL6o__vMPJF8uLJ9D4JufAyZC2ya3APYKGCL9Y&typo=0
https://www.facebook.com/CityofHoldfastBay
https://www.linkedin.com/company/holdfastbay/
https://www.twitter.com/holdfastbay
https://www.youtube.com/CityofHoldfastbay
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.holdfast.sa.gov.au%2fcouncil%2fnews%2fholdfast-bay-introduces-new-mobile-app&c=E,1,1kmfkBV3wHQN3XnMcH4ug3lhRO3gC7djHp05_vxglgPHqm-RmH9cvxDQ0w6EnBlluHyW78ax0v7Bzm57qJdkRsRpYMw7XnsJ7o5Fq1dPo_ug&typo=0
mailto:mail@holdfast.sa.gov.au

	1   That pursuant to Section 90(2) of the Local Government Act 1999 Council hereby orders that the public be excluded from attendance at this meeting with the exception of the Chief Executive Officer and Staff in attendance at the meeting in order to ...
	2. That in accordance with Section 90(3) of the Local Government Act 1999 Council is satisfied that it is necessary that the public be excluded to consider the information contained in Report No: 358/20 Mawson Oval – Renewal of Joint Use Agreement on ...

