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ITEM NUMBER: 18.3 

 

CONFIDENTIAL REPORT 

 

INTERNAL REVIEW OF COUNCIL DECISION 

(s.270) – E-SCOOTER TRIAL 
 

Pursuant to Section 83(5) of the Local Government Act 1999 the Report attached to this agenda 

and the accompanying documentation is delivered to the Council Members upon the basis that 

the Council consider the Report and the documents in confidence under Part 3 of the Act, 

specifically on the basis that Council will receive, discuss or consider: 

i.  Information relating to actual litigation, or litigation that the council or council 

committee believes on reasonable grounds will take place, involving the council 

or an employee of the council 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  RELEASED
C280223/7360
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Recommendation – Exclusion of the Public – Section 90(3)(b) Order 

 

1. That pursuant to Section 90(2) of the Local Government Act 1999 Council hereby 

orders that the public be excluded from attendance at this meeting with the exception 

of the Chief Executive Officer and Staff in attendance at the meeting in order to 

consider Report No: 465/19 Internal Review of Council Decision (s.270)- Pamela Ryan 

– E-Scooter Trial in confidence. 

 

2. That in accordance with Section 90(3) of the Local Government Act 1999 Council is 

satisfied that it is necessary that the public be excluded to consider the information 

contained in Report No: 465/19 Internal Review of Council Decision (s.270)- Pamela 

Ryan – E-Scooter Trial in confidence on the following grounds: 

 

i.  Information relating to actual litigation, or litigation that the council or 

council committee believes on reasonable grounds will take place, involving 

the council or an employee of the council. 
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Item No:   18.3 
 
Subject: INTERNAL REVIEW OF COUNCIL DECISION- E-SCOOTER TRIAL 
 
Date: 10 December 2019   
 
Written By: Team Leader Governance 
 
General Manager: Strategy and Business Services, Ms P Jackson  
 

 
SUMMARY  
 
A request for an internal review under Section 270 of the Local Government Act 1999, has been 
received for a decision that Council made in relation to the E-Scooter Trial on 24 September 2019 
- Item Number 14.5 - Electric Scooter Trial Along the Coast Park (Report No: 349/19 - Resolution 
Number C240919/1619). 

  
A review has been undertaken by Kelledy Jones Lawyers on behalf of Council and the final report 
provided to the applicant’s, Dr Pamela Ryans’ lawyers, Sykes Bidstrup on 29 November 2019.   The 
s270 review report is provided to Council to receive and consider. 

         Refer Attachment 1 
 

 
RECOMMENDATION 
 
That Council: 

 
1. receive and notes the report;  

 
2. affirms that Council Resolution C240919/1619 be upheld with no further 

action required in relation to the Council’s decision; and 
 
 RETAIN IN CONFIDENCE - Section 91(7) Order 
 

3. That having considered Agenda Item 18.3 Report No: 465/19 Internal Review 
of Council Decision (s.270– E-Scooter Trial in confidence under Section 90(2) 
and (3)(b) of the Local Government Act 1999, the Council, pursuant to Section 
91(7) of that Act orders that the report, attachment and minutes be retained 
in confidence for a period of 24 months and that this order be reviewed every 
12 months. 
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COMMUNITY PLAN 
 
Culture: Providing customer-centred services. 
 
COUNCIL POLICY 
 
Internal Review of Council Decisions Policy  
 
STATUTORY PROVISIONS 
 
Section 270 Local Government Act 1999  
 
BACKGROUND 
 
Council’s administration received a letter dated 31 October 2019 from Sykes Bidstrup Lawyers 
(Appendix 1 of Attachment 1), acting on behalf of Dr Pamela Ryan, (the Applicant), requesting a 
review of an express decision made by the Council at its meeting on 24 September 2019 to 
progress a tender process for an Electric Scooter Trial Along the Coast Park (Item Number 14.5 - 
Electric Scooter Trial Along the Coast Park - Report No: 349/19) and an alleged implied decision 
not to consult in relation to the matter. 
 
The Council Resolution on 24 September 2019 for Item 14.5 was: 
 
 Motion      C240919/1619 
  
 That Council: 
 
 1. endorse administration to continue to work with the Western Alliance of 

Councils to progress the tender documents and processes development for 
the 6-month trial, commencing November 2019; and 

 
 2. endorse the Request for Tender document for ‘E-Scooter mobility services’ for 

release to the market and the tender process to be managed by the Local 
Government Association (LGA). 

 
REPORT 
 
The Section 270 review requested that the Council: 

 
• ‘rescind’ its decision to endorse and release the tender documents in the present form; 
• states ‘unequivocally and publicly’ that no permit will be issued to any e- scooter 

provider, until public consultation in accordance with the Policy has been undertaken 
in relation to the proposed trial within the Council area and, in particular, utilising the 
Esplanade, Glenelg; 
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• consults with the community, including the Applicant, about any proposed trial and 
any proposed permit to be issued to an e-scooter supplier as part of any such trial, prior 
to either event occurring; and 

• conducts a review in accordance with section 270 of the Act of its decision ‘to not 
notify’ the Applicant of the ‘decision to issue a Permit, or to bind the Council to issue a 
Permit in the future’. 

  
The review outcome (pages 13 and 14 of Attachment 1) was that Council did not act unlawfully 
or unreasonably in its investigation and management of the proposed 6-month e- scooter trial, 
including the Request For Tender (RFT) process. 
 
In relation to the requirement for public consultation, the outcome determined Council is not 
required to advise on any proposed or existing proposal, application or decision for the use of e-
scooters within the Council area. This is beyond the obligation under the Local Government Act 
1999 and Council’s responsibilities under its Council’s Community Consultation and Engagement 
Policy. 
 
In relation to the points raised in the review request the outcome was:  
 
• there is no requirement for the Council to rescind or otherwise amend its decision in 

relation to resolution C240919/1619, to endorse that Administration work with the 
Alliance Councils to progress the tender documents and development of a 6- month e-
scooter trial, and endorse the Request For Tender documents for release to the 
market; 

•  there is no requirement for the Council to state unequivocally and publicly that no 
permit will be issue to an e-scooter provider, until public consultation occurs; and 

•  there is no statutory or discretionary requirement on the facts of this matter for the 
Council to undertake public consultation in relation to the proposed e-scooter trial. 

 
Therefore, it is recommended that Council note and receive the Section Review report and affirms 
the Council decision on 24 September 2019 - Item number 14.5 - Electric Scooter Trial Along the 
Coast Park (Report No: 349/19 - Resolution Number C240919/1619). 
  
BUDGET 
 
Not applicable. 
 
LIFE CYCLE COSTS 
 
Not applicable.  
 



 

 

 
 
 
 
 
 
 
 
 

CITY OF HOLDFAST BAY  
 

E-SCOOTER TRIAL 
 

SECTION 270 REVIEW 
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CITY OF HOLDFAST BAY 

 

E-SCOOTER TRIAL 

 

Review pursuant to section 270 of the Local Government Act 1999 

 
1. INTRODUCTION 

1.1 By letter dated Thursday 31 October 2019, Dr Pamela Ryan, (‘the Applicant’), 

through her solicitor, Mr Gene Bidstrup of Sykes Bidstrup, made application to 

the City of Holdfast Bay (‘the Council’) for a review of an express decision made 

by the Council at its meeting on 24 September 2019 to progress a tender process 

and an alleged implied decision not to consult in relation to the matter (Appendix 

1). 

1.2 The application has been made pursuant to section 270 of the Local Government 

Act 1999 (‘the Act’).  

1.3 The Applicant has submitted that, following the Council’s receipt and 

consideration of an Agenda report for item 14.5 Electric Scooter Trial Along the 

Coast Park at its meeting of 24 September 2019, in resolving to endorse that 

Administration continue to work with the Western Alliance of Councils (comprising 

the Cities of Holdfast Bay, West Torrens, Charles Sturt and Port Adelaide Enfield, 

referred to as the ‘Alliance Councils’) to progress a tender process for a 6-month 

trial of an e-scooter mobility service in the area, the Council: 

1.3.1 has ‘bound itself to issuing a section 222 permit to an e-scooter supplier’; 

and 

1.3.2 has failed to give effect to, or failed to adequately give effect to, the 

provisions set out under its Community Consultation and Engagement 

Policy (‘the Policy’) (Appendix 2), contrary to the judgement of His 

Honour Justice Blue in Coastal Ecology Protection Group Inv & Ors v 

City of Charles Sturt [2017] SASC 136. 

1.4 The Applicant has requested that the Council now: 

1.4.1 ‘rescind’ its decision to endorse and release the tender documents in the 

present form; 

1.4.2 states ‘unequivocally and publicly’ that no permit will be issued to any e-

scooter provider, until public consultation in accordance with the Policy 

has been undertaken in relation to the proposed trial within the Council 

area and, in particular, utilising the Esplanade, Glenelg; 

1.4.3 consults with the community, including the Applicant, about any 

proposed trial and any proposed permit to be issued to an e-scooter 

supplier as part of any such trial, prior to either event occurring; and 
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1.3.4 conducts a review in accordance with section 270 of the Act of its decision 

‘to not notify’ the Applicant of the ‘decision to issue a Permit, or to bind the 

Council to issue a Permit in the future’. 

1.5 Taken together, it may reasonably be construed that the Applicant contends that 

in determining to progress the tender process, the Council has not considered all 

relevant matters. Accordingly, it was not acting as an informed and responsible 

decision maker in the interests of its community and, hence, the decisions are 

contrary to sections 6 and 8 of the Act.  

1.6 As the decision, the subject of the review, was a decision of the Council, as the 

governing body, the Council has engaged KelledyJones Lawyers (‘KJL’) to 

undertake this review. 

1.7 The review has been undertaken in accordance with the Council’s Internal 

Review of Council Decisions Policy (Appendix 3), as well as the principles of 

procedural fairness.  

1.8 By letter dated 19 November 2019, KJL wrote to the Applicant, through her 

solicitor Mr Bidstrup, inviting her to make any further submission to be taken into 

account on the review and that any further material was to be provided by 5pm 

on Monday 25 November 2019. 

1.9 By telephone on Tuesday 19 November 2019, Mr Bidstrup confirmed that the 

Applicant’s submissions were contained in her letters to the Council of 10 October 

2019 (Appendix 4) and 31 October 2019 (Appendix 1). The Applicant relies on 

these submissions as part of this review. 

2. THE SECTION 270 REVIEW PROCESS 

2.1 The scope of the engagement of KJL is to: 

2.1.1 undertake an independent review of all relevant information available to 

the Council at the time of the actual and implied decisions, the subject 

of the review; and  

2.1.2 having regard to the concerns raised by the Applicant, to review the 

decision-making processes and prepare a report for the consideration of 

the Council. 

2.2 For the avoidance of doubt, reference to ‘the Council’ in this report is a 

comprehensive term and is to be read, as necessary, as encompassing the 

governing body, employees of the Council and the corporate entity. 

2.3 The relevant ‘test’ that has been applied under the review is whether, based on 

all of the available information, the decisions made by the Council were: 

2.3.1 reasonable decisions to make in the circumstances; 

2.3.2 decisions open to be made on the facts before it; 

2.3.3 decisions made in the public interest; and 

2.3.4 the decision-making process was not flawed in any manner. 
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2.4 The standard of proof that has been applied in this review is on the balance of 

probabilities. In determining whether that standard has been met, in accordance 

with the High Court decision in Briginshaw v Briginshaw (1938) 60 CLR 336, KJL 

has considered the nature of the allegations made and the consequence if they 

were to be upheld. 

2.5 The objective of this Report is to assist the Council in its review process and it 

sets out: 

2.5.1 the background facts which have given rise to the application; 

2.5.2 a summary of relevant information obtained during the course of the 

review; 

2.5.3 the findings of KJL in relation to the issues raised by the Applicant; and 

2.5.4 the options now available to the Council. 

3. BACKGROUND 

3.1 An Agenda report prepared by the Council’s Tourism Development Coordinator 

for item 14.6 Electric Scooters was considered at the Council meeting of 11 June 

2019. The report provided information in relation to the City of Adelaide’s original 

four (4) week trial of e-scooters during the 2019 Fringe and Adelaide Festival 

season. 

3.2 The report summarised the experiences of the City of Adelaide and the legislative 

requirements to be met as part of any trial. It noted that the Council had been 

approached by the other Alliance Councils seeking ‘in principal’ support for a trial 

of e-scooters along the Coast Park from Semaphore, though to Seacliff. 

3.3 Council officers proposed an investigation into supporting a trial of legally 

compliant e-scooters in a confined area along the Coast Park in the Council area, 

which proposal would contribute to a number of the objectives in its Strategic 

Plan. 

3.4 The report noted that any e-scooter supplier would be required, as part of a trial, 

to obtain a permit under section 222 of the Local Government Act 1999 (‘the Act’) 

to operate the e-scooters on a Council road. The permit would also provide the 

Council with an opportunity to place conditions on the use of e-scooters. 

3.5 The report recommended that the Council endorse working with the other Alliance 

Councils to investigate a trial. 

3.6 Following consideration of the report in a meeting open to the public, the Council 

resolved to: 

1. endorse the City of Holdfast Bay to work in partnership with other councils 

and organisations to manage and respond to e-scooter service providers; 

2. authorise Council Officers to liaise with counterparts at neighbouring 

councils to develop a consistent response to the arrival of e-scooters, 

including addressing the legalities and potential risks; and 
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3. authorise Council Officers to investigate the option of supporting a 6-

month trial of legally compliant e-scooters in a confined area along the 

coast park (C120619/1508) 

3.7 A copy of the publicly available Agenda report for item 14.6 and relevant page of 

the Minutes from the Council meeting of 11 June 2019 is Appendix 5. 

3.8 In giving effect to the Council resolution, a project team was formed to work with 

officers of the other Alliance Councils, to investigate a trial and in ensuring that 

any e-scooter service would operate consistently across all Council boundaries. 

3.9 As part of this process, on 26 June 2019, the Alliance Councils commenced 

liaison with the Department of Planning, Transport and Infrastructure (‘DPTI’), to 

determine what would be required ‘with regards to legislation and gazettal 

requirements’ to progress an e-scooter trial on the Coast Park. 

3.10 By email dated 2 July 2019, the Acting Manager Policy and Stagey at DPTI, 

advised that the City of Adelaide trial had been extended, with an end date of 13 

October 2019 and was ‘restricted to the CBD of Adelaide’ (Appendix 6).  

3.11 It was further stated in this correspondence that: 

the Government is currently considering the next steps in relation to the 

operation of innovative transport options, such as e-scooters. This includes 

assessing the Adelaide CBD trial before making any further regulatory 

amendments, such as broadening the area of operation beyond the CBD. 

(our emphasis) 

3.12 Subsequently, a letter dated 15 August 2019 signed by the CEO’s of the Alliance 

Councils, was sent to the Hon. Stephan Knoll MP, as Minister for Transport, 

Infrastructure and Local Government (‘the Minister’) (Appendix 7). 

3.13 The letter sought support ‘subject to formal Council consideration’ of a 6-month 

trial of legally compliant e-scooters in a confined area from Outer Harbor to 

Seacliff, including the granting of any necessary ‘legislative approvals to legally 

enable such a trial to occur.’ 

3.14 The letter confirmed that the Alliance Councils were working with Local 

Government Association Procurement (‘the LGA’) and the City of Adelaide to 

coordinate a request for tender process to ensure successful operators for any 

trial would be approved through a formal engagement process and agreement. 

3.15 A letter of support from the South Australian Tourism Commission was enclosed 

with this letter to the Minister. 

3.16 Following which, with input from the Council’s Public Safety Officer of Regulatory 

Services and the Traffic and Transport Coordinator, the Council’s project team 

determined a set of specific conditions, to form the basis of any trial of e-scooters 

in the Council area, including: 

• e-scooters would only be permitted to operate from 6:00am to 9:00pm seven 

(7) days per week; 

• e-scooters would be removed each night by the supplier; 
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• any trial was to be limited to the Coast Park area, from Glenelg to Seacliff; 

• the designated area would consist of ‘go slow’ zones, where e-scooters would 

be restricted to 8km/hr at areas of high activity such as; 

o the Patawalonga Gates to Wigley Reserve Playground (200m); 

o Glenelg Surf Club via Foreshore Playground and Glenelg Jetty to the 

Stamford Grand Hotel (350m); 

o The Glenelg Jetty to the Moseley Square tram stop (125m); 

o The Broadway Kiosk (distance 100m); 

o Somerton Surf Club via Minda to Gladstone Road (500m); 

o the Brighton Jetty and Esplanade Hotel to Bindarra Road (125m); 

o Seacliff (100m north of Wheatland Street to 50m south of Wheatland 

Street in total 150m); and 

o The Seacliff Boat Ramp to Seacliff Surf Club (200m). 

• all other areas would have a speed restriction of 15 km/hr;  

• to ensure appropriate use of the e-scooters and to keep footpaths and shared 

spaces tidy, designated ‘preferred parking zones’ and a ‘virtual geo-fence’ 

would be established to guide customers to preferred parking zones; and 

• the e-scooters would lose power if they travelled outside of the geo-fence. 

3.17 Based on the investigations, the Tourism Development Coordinator prepared a 

publicly available report for Agenda item 14.5 Electric Scooter Trial Along the 

Coast Park, for the Council meeting of 24 September 2019. 

3.18 The report summarised the outcomes of the project teams’ discussions with 

DPTI, LGA Procurement and the Alliance Councils and provided details in relation 

to the prosed trial, including the above conditions. 

3.19 The report identified that to progress a trial, it would be necessary for the Minster 

to designate the trial area, by way of Gazette notice, so that e-scooters, being a 

‘light vehicle’ for the purposes of the Road Traffic Act 1961, could be lawfully 

operated on or over a road. The report noted that the Alliance Councils had 

written to the Minster and a response was awaited. 

3.20 Included with the report, as Attachment 1, was the proposed Request For Tender 

(‘RFT’) document, which identified the proposed conditions of operation and 

noting under ‘Introduction’ at Section D that: 

Under Section 222 of the Local Government Act 1999 (SA) e-scooter 

operators are required to obtain an On-Street Activity permit (Permit) from 

Council prior to undertaking [sic] a business on a public road.’ 

3.21 Under ‘Number of permits to be Issued’ at Section D it was stated: 
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The Alliance will issue up to two permits (per Council) to prospective e-

scooter suppliers as part of the RFP [sic]. 

3.22 Attachment 2 indicated the proposed trial area along the Coast Park in the 

Council area and Attachment 3 was a copy of the letter sent to the Minister on 15 

August 2019. 

3.23 Following consideration of the report and attachments in a meeting open to the 

public, the Council resolved to: 

1.  endorse administration to continue to work with the Western Alliance of 

Councils to progress the tender documents and processes development for 

the 6-month trial, commencing November 2019; and  

2.  endorse the Request for Tender document for ‘E-Scooter mobility services’ 

for release to the market and the tender process to be managed by the 

Local Government Association (LGA) (C240919/1619) 

3.24 A copy of the publicly available Agenda report and attachments for item 14.5, and 

the relevant page of the Minutes from the Council meeting of 24 September 2019, 

are Appendix 8. 

3.25 Following this resolution of the Council, together with similarly worded resolutions 

from the other Alliance Councils during September 2019, on 27 September 2019 

the Alliance Councils engaged LGA Procurement to manage the Request For 

Tender (‘RFT’) process. This was for a 6-month trial of e-scooters in a designated 

area along the Coast Park, in accordance with the documents contained at 

Attachment 1 to the Agenda report for item 14.5. 

3.26 The RFT was released as an open invitation for submissions to be received by 

midday on 22 October 2019. 

3.27 Four (4) applications were received which are currently the subject of assessment 

by an Evaluation Team, in conjunction with LGA Procurement. 

3.28 We are advised that, subject to the support from the Minister for the trial, two (2) 

tenderer(s) have been selected for any proposed trial. 

3.29 On 15 October 2019, the Council received a letter from the Minister, dated 9 

October 2019 (Appendix 9), advising that DPTI was waiting for information from 

key stakeholders, including SAPOL, the City of Adelaide and e-scooter operators, 

in relation to the Adelaide CBD trial, noting that: 

[o]nce this information is assessed, the department will be in a position to 

brief me further on future options with respect to these devices. 

3.30 The Minister concluded by advising that he noted the interest of the Alliance 

Councils in an e-scooter trial and that DPTI would keep them informed of the 

outcomes of the review. 

3.31 By letter of response, dated 21 October and signed by the Mayors of the Alliance 

Councils (Appendix 10), further correspondence to the Minister, again sought 

support for the proposed 6-month trial to commence from November 2019, 

including any ‘necessary legislative approvals to legally enable such a trial to 
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occur.’ It was submitted that the Alliance Councils’ proposal should be assessed 

‘differently from trials in the wider metropolitan area’, as the Coast Park trial ‘will 

be linear in nature and confined to the Coast Park only’. 

3.32 Concurrent to this correspondence, the Applicant, through her solicitor, sent a 

letter to the Council, dated 10 October 2019 (Appendix 4). 

3.33 As part of this review, it is important to note that this letter was dated some 16 

days after the Council resolved at its meeting of 24 September 2019 to endorse 

continued work with the Alliance Councils to progress the tender documents for 

a 6-month trial and to endorse the RFT tender documents for release. 

3.34 In this letter, the Applicant outlines her concerns regarding a trial of e-scooters in 

the Council area and requests that her legal representative be notified if there 

was any ‘proposal, application or decision for the use of e-Scooters within the 

Council area.’ 

3.35 The letter further specified that the Applicant, through her legal representative, 

be provided with: 

• notice of any such proposal, care of this firm, prior to any decision being 

made; 

• an opportunity to respond to the proposal, prior to any decision being made; 

• when or if any decision is made, notice of the decision is given to our client, 

care of this firm, within 5 days of the decision being made; and 

• where any decision is made by, or recorded in, any document (for instance, 

a notice published in a Government Gazette) a copy of that document is 

provided to this firm with notice of the decision as soon as possible thereafter. 

3.36 The request was stated to also apply to any ‘existing proposals, application or 

decisions in relation to the use of e-Scooters within the Council area.’ 

3.37 It is noted in this letter that a copy had also been sent to the Minister. 

3.38 By letter dated 16 October 2019, the Council responded to the Applicant’s 

request, through her solicitor, (Appendix 11), confirming that the Act provides a 

regulatory framework for the publication of certain material, as well as for the 

requirement to undertake public consultation in certain circumstances. 

3.39 The Council advised that it was unable to accede to the Applicant’s request to be 

specifically notified in relation to these matters because such notification was 

beyond the scope of the Council’s statutory obligations. That is, the Council would 

be, effectively, binding itself to a commitment for consultation or notification 

outside of the statutory framework and would, therefore, be affording the 

Applicant a level of engagement beyond that afforded to other residents and 

ratepayers. 

3.40 Importantly, as noted above, it is also to be recalled that the Council’s 

consideration of this matter, including the publicly available Agenda reports and 
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attachments it received to inform its decision making, occurred in a meeting open 

to the public. 

3.41 That is, it was open for the Applicant to inform herself in relation to any proposed 

or existing ‘proposal, application or decision for the use of e-Scooters within the 

Council area’ by way of a search of the publicly available Agenda reports and 

Minutes on the Council’s webpage and/or attending at the Council meetings of 

11 June 2019 and 24 September 2019. 

4. LEGISLATIVE FRAMEWORK 

Section 222 of the Act 

4.1 In addressing the Applicants’ contention that the Council has ‘bound itself to 

issuing a section 222 permit to an e-scooter supplier’, in the absence of public 

consultation, it is necessary to understand the relevant provisions of the Act. 

4.2 Section 222 of the Act provides that: 

A person must not use a public road for business purposes unless 

authorised to do so by a permit. (our emphasis) 

4.3 A permit under section 222 may be granted for any term that does not exceed 

five (5) years and may be granted subject to certain conditions. 

4.4 Examples as to what may be considered a ‘business purpose’ are set out at 

section 222(1) of the Act. However, this is not an exhaustive list and the examples 

merely indicate the type of matters that might fall within the definition of ‘business 

purpose’.  

4.5 While it is outside the scope of this review, on our preliminary consideration of 

Attachment 2 to Appendix 8, the designated area of the proposed trial in the 

Council area is roads vested in the Council that are within the meaning of ‘public 

road’ under the Act. 

4.6 Pursuant to section 222 of the Act, the Council may issue a permit to authorise a 

person to use a public road for a business purpose.  

4.7 In the view of KJL, the use to be made of the public roads by an e-scooter supplier 

who will obtain a hire fee per use from the user, is a commercial activity. 

Therefore, the use of the public roads, that form the designated area for the 

Council’s trial is a ‘business purpose’ under section 222 of the Act and requires 

approval from the Council, in the form of a permit. 

4.8 The Council is required to receive any application made by an e-scooter supplier 

under section 222 of the Act, and review and process the application in 

accordance with its policies and procedures in place. 

4.9 Attachment 1 to Appendix 8 confirms this legislative obligation. 

4.10 As an aside, noting reference in the reports to there not being a requirement for 

docking infrastructure, section 221 of the Act is not of application. However, if that 

were to change and the Council was to consider creating physical docking 
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station(s), consideration would need to be given to the application of section 221 

of the Act. 

Public Consultation  

4.11 In certain circumstances, the Act requires a council to follow its public 

consultation policy. In other cases, public consultation is discretionary. 

4.12 Section 223(1) of the Act requires the Council to undertake public consultation 

where it proposes to grant an authorisation or permit (under sections 221 or 222 

of the Act): 

a) that would result in any part of a road being fenced, enclosed or 

partitioned so as to impede the passage of traffic to a material degree; or 

b) in relation to a use or activity for which public consultation is required under 

the regulations. 

4.13 In which case, the Council must, before granting the authorisation or permit, follow 

the relevant steps set out in its public consultation policy. 

4.14 However, based on the materials received as part of this review and noting the dock 

less infrastructure and geo fence proposed to be established, the proposed e-

scooter trial does not, in the view of KJL, constitute an activity that would amount 

to an impediment to the passage of vehicular or pedestrian traffic to a ‘material 

degree’. 

4.15 Further, there are no other provisions of the Act which would require the Council to 

undertake public consultation in relation to the e-scooter trial and the consultation 

provisions of the Local Government (General) Regulations 2013 have no application 

to the facts of this matter. 

4.16 Accordingly, the Council does not have any statutory obligation to undertake 

public consultation in relation to the proposed trail of e-scooters in its area and 

does not have any statutory obligation to undertake public consultation in relation 

to the issue of a section 222 permit to an e-scooter supplier. 

4.17 Furthermore, on a consideration of the Council’s Community Consultation and 

Engagement Policy (Appendix 2), there is no requirement to undertake public 

consultation on a discretionary basis and there has not been any resolution of the 

Council requiring the Administration to do so. 

4.18 Accordingly, the position of KJL is that His Honour, Justice Blue’s, decision in 

Coastal Ecology Protection Group Inv & Ors v City of Charles Sturt [2017] SASC 

136 has no application to this matter. 

Light Vehicle 

4.19 However, the Council’s ability to issue a permit under section 222 of the Act to an e-

scooter supplier to use a public road for a business purpose is not the only legislative 

requirement that must be met for the purposes of commencing a trial. 
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4.20 Section 161A of the Road Traffic Act 1961 provides that a person must not drive a 

light vehicle on or over a road without the approval of the Minister. Any such approval 

can be subject to conditions as the Minister thinks fit. 

4.21 Section 161A applies to ‘any other vehicle of a class declared by regulation to be a 

class of vehicles to which this section applies.’ 

4.22 Regulation 48 of the Road Traffic (Miscellaneous) Regulations 2014 provides that 

the following are declared to be classes of vehicles which section 161A of the Road 

Traffic Act 1961 applies: 

(a) wind-powered light vehicles commonly known as land yachts; 

(b) bicycles that have an auxiliary motor comprised (in whole or in part) of an 

internal combustion engine; 

(c) electric personal transporters. (our emphasis) 

4.23 An ‘electric personal transporter’ is defined at regulation 64A of the Road Traffic 

(Miscellaneous) Regulations 2014 to be a vehicle that: 

(a) has 1 or more wheels; and 

(b) is propelled by 1 or more electric motors; and 

(c) is designed for use by a single person only; and 

(d) has an effective stopping system controlled by using brakes, gears or 

motor control; and 

(e) is not more than - 

(i) 1 250mm in length, 700mm in width and 1 350mm in height; or 

(ii) 700mm in length, 1 250mm in width and 1 350mm in height; and 

(f) weighs 60 kilograms or less when the vehicle is not carrying a person or 

other load; and 

(g) has no sharp protrusions; and 

(h) is not -  

(i) a bicycle; or 

(ii) a motorised wheelchair. 

4.24 ‘Approval;’ in these circumstances can be evidenced by the Minister designating an 

area of use by notice published in the Gazette, as has occurred with the e-scooter 

trial in the Adelaide CBD. The relevant extracts of the Road Traffic Act 1961 

and the Road Traffic (Miscellaneous) Regulations 2014 are Appendix 12. 

4.25 Therefore, regardless of the fact that the Alliance Councils have resolved to proceed 

with a 6-month trial of e-scooters in a designated area along the Coast Park, a trial 

cannot proceed, until such time as the Minister has, by way of published notice, 
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approved the use of light vehicles by persons on or over the roads in the designated 

trial area. 

4.26 The Council has confirmed that if the Minister does provide approval, the 

successful tenderer(s) will enter into a formal agreement with the Alliance 

Councils and will be required to make application to each Council for a permit 

under section 222 of the Act to use public roads for a business purposes. 

4.27 A permit issued under section 222 will, of course, contain certain conditions with 

regards to the operation of the e-scooters in the trial area. 

5. RELEVANT CONSIDERATIONS AND FINDINGS 

5.1 The above matters have been carefully considered as part of this review and the 

findings of KJL in relation to each are set out below: 

5.1.1 as to the Applicant’s request in her letter of 10 October 2019 that she be 

provided with notice of any proposed or existing ‘proposal, application or 

decision for the use of e-Scooters within the Council area’, the Agenda 

reports, attachments and Minutes pertaining to the Council’s proposed 6-

month trial of e-scooters is publicly available information; 

5.1.2 the Council resolution to proceed with the RFT process to engage an e-

scooter provider(s) to facilitate a trial was made at is meeting of 24 

September 2019, a date prior to the receipt of the Applicant’s request for 

notification; 

5.1.3 the Council’s response to the Applicant’s request that she be so notified 

was entirely appropriate. If the Council acceded to this request, not only 

would it be contrary to its obligations under the Act to act as an informed, 

transparent and accountable public authority, it would bind itself to a 

commitment for consultation or notification outside of the statutory 

framework. Such a commitment would also confer on the Applicant, rights 

beyond those which are enjoyed by other residents and ratepayers; 

5.1.4 this is particularly so in circumstances where it was and is, open for the 

Applicant to inform herself by way of a search of the publicly available 

Agenda reports, attachments and Minutes on the Council’s webpage and/or 

by attending at the Council meetings of 11 June 2019 and 24 September 

2019 (and any other such subsequent meeting at which the Council may 

consider this matter); 

5.1.5 in so far as the Applicant has asserted in her letter of 31 October 2019 that 

the Council has ‘bound itself’ to issuing a section 222 permit to any 

successful tenderer(s), Attachment 1 to the Agenda report for item 14.5 

(Appendix 8), considered by the Council at its meeting of 24 September 

2019, does nothing more than set out the applicable statutory framework 

within which an e-scooter trial would be required to operate;  

5.1.6 simply confirming that a successful tender(s) will be required to obtain a 

permit from the Council under section 222 of the Act to use a public road 

for a business purpose and confirming that the Alliance Councils only 

propose to issue ‘up to two permits (per Council) to prospective e-scooter 
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suppliers’ does not operate to bind the Council (or any other Alliance 

Council) to issuing such a permit, or to otherwise suggest that the Council 

(or any other Alliance Council) has predetermined the matter; 

5.1.7 any successful tenderer(s) will be required to submit an application 

pursuant to section 222 of the Act, and the Council has an obligation to 

receive and assess that application on its merits and in accordance with its 

usual Policies and Procedures. If a proposed supplier is unsuccessful in its 

application, it follows that they will not be able to provide the service; 

5.1.8 in relation to the Applicant’s contentions regarding public consultation, in 

certain circumstances the Act requires that a council must follow its public 

consultation policy and in other cases, consultation is discretionary; 

5.1.9 there is no requirement on the facts of this matter for the Council to 

undertake a public consultation process under the Act for the trial to 

proceed; 

5.1.10 there is, likewise, no requirement under the Council’s Community 

Consultation and Engagement Policy for it to undertake discretionary public 

consultation and there has not been any resolution requiring Administration 

to undertake a discretionary public consultation process for the trial to 

proceed; 

5.1.11 it follows that, as there is no requirement for public consultation, there is no 

associated requirement for the Council to take into consideration the 

principles of the International Association for Public Participation in its 

investigation of an e-scooter trial, which principles are said to only apply 

under the Council’s Community Consultation and Engagement Policy as 

part of a community engagement process; 

5.1.12 accordingly, His Honour Justice Blue’s decision in Coastal Ecology 

Protection Group Inv & Ors v City of Charles Sturt [2017] SASC 136 has no 

application to this matter. 

6. CONCLUSIONS AND RECOMMENDATIONS 

6.1 Taking the above into account, we find that the Council did not act unlawfully or 

unreasonably in its investigation and management of the proposed 6-month e-

scooter trial, including the RFT process. 

6.2 Whilst the Applicant may take the view that, by requesting the Council to notify 

her, through her legal advisor, of any proposed or existing proposal, application 

or decision for the use of e-scooters within the Council area, that creates an 

obligation on the Council to do so, it does not.  

6.3 Indeed, if the Council were to accede to the Applicant’s request, it would be 

required to provide an equivalent opportunity to other residents or ratepayers and 

this is a process both beyond its obligations under the Act and its responsibilities 

under its Community Consultation and Engagement Policy. 

6.4 Noting the matters that the Applicant has ‘insisted’ upon in her letter of 31 October 

2019 (Appendix 1), we advise as follows: 
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6.4.1 there is no requirement for the Council to rescind or otherwise amend its 

decision in relation to resolution C240919/1619, to endorse that 

Administration work with the Alliance Councils to progress the tender 

documents and development of a 6- month e-scooter trial, and endorse the 

RFT documents for release to the market; 

6.4.2 there is no requirement for the Council to state unequivocally and publicly 

that no permit will be issue to an e-scooter provider, until public consultation 

occurs; 

6.4.3 there is no statutory or discretionary requirement on the facts of this matter 

for the Council to undertake public consultation in relation to the proposed 

e-scooter trial. 

6.5 We do, however, recommend that if the Minister does provide approvals for the 

e-scooter trial to proceed, in addition to implementing its section 222 permit 

application process, the Council also gives consideration to amending its Roads 

By-law 2019, to improve its enforcement and compliance options. 

6.6 Further, we recommend that the Council confirms, prior to the commencement of 

any trial, that the proposed designated area consists of ‘public roads’ for the 

purposes of the Act. 

6.7 Irrespective of the manner in which the Council resolves to determine this matter, 

it is acknowledged that the Applicant has recourse to the Ombudsman if she 

remains dissatisfied.  

 

 KELLEDYJONES LAWYERS 

 
TRACY RIDDLE 
Direct Line: 08 8113 7106 
Mobile: 0431 867 523 
Email: triddle@kelledyjones.com.au 
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