17.3 Minda Update (Report No: 274/16)
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That under provisions of Section 30{2) of the Local Government Act
1999 an order he made that the public be excluded from attendance
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at this meeting with the exception of the Chief Executive Officer,
General Managers and administrative staff in attendance in order to
consider in confidence this item.

2. That in accordance with Section 90(3) of the Local Government Act
1999 Council is satisfied that it is necessary that the public be excluded
to enable the Council to discuss and to consider the matter at the
meeting on the following grounds:

h. legal advice.

and .

i information relating to actual I|t|gat|on, or htlgatmn that the
council helieves on reasonable grounds\wﬂl take piace
o

involving the council. . (\:‘\'\_ G r T e
\\\ N T
Moved Councillor Lonie, Seconded Counclllor Clancy \ Carried
- L \..
Minda Update (Report No: 274/16) ™. .
sy .
Motion ‘ / €251016/561
1. That Council notes Iate correspondence received from Minda’s

solicitors .on. 19 October 2016 located at Attachment 1 to Report
Number. 274/16 conﬂ?mmg that Minda is prepared to mediate in
relat:on to the encroachment “of the Somerton Surf Life Saving Club
onto Iand owned by Mmda

2. - That Coi‘._mcil éopfirm's that it wishes to still proceed with mediation

7 .__ba'ge‘_(;i p’n Resolution Number C130916/507, parts 2 and 3 as below:

L "P‘rior to serving a pre-uction settlement offer for the
i . encroachment of land under the Somerton SLSC building
S , {plus curtilage), Council seeks a formal mediation with Minda
: N and Somerton SLSC in an effort to negotiate an outcome
i which is the same or more favourable to Council than that

which could be achieved through litigation including, for

example a ‘land swap’ with one of the unmade road reserves
at Lynton Avenue and Lynmouth Avenue,

3. To assist the mediation, Council delegates authority to the
Chief Executive Officer (who may sub-delegate to other
Council officers as necessary) to assist negotiations and
provide instructions to Council’s legal advisors at a mediation
to achieve a resolution in these terms. Authority to
negotiate on behalf of Council is provided on the basis that
any resolution reached ot mediation will be subject to
confirmation and approval of the Chamber.”
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3. Further to Resolution 4 on 13 September 2016 {Resolution Number
C130916/507), Council also puts an alternative pre-action settlement
offer of $70,000 for the transfer of 304m? of encroachment land (as
identified on the ldentification Survey dated 22 August 2016),
together with $10,000 for a registered easement over the “Balance”
area (or portion thereof) to provide for emergency access, building fire
safety requirements, other reasonable requirements of the Council
and the Somerton Surf Life Saving Club.

Councillor Patton left the chamber at 9.20pm.
Councillor Patton rejoined the chamber at 9.22pm. Ca,
Moved Councillor Clancy, Seconded Councillor Lonie 7

Cq rried

Division called

A division was called:

Those voting for: Councillors Bouchée, Aust, Bradshaw Charilck Clancy, Donaldson Lonie, Patton,
Smedley, Wilson, Yates (11} ¥ . .

Those voting against: Nil (0). \
His Worship the Mayor declared the motlon k PR ' Carried
Order to Retain in Génfideﬁé{: o
Wotion " “\ R €251016/562
1. o~ - That an order be made under the provisions of Section 91(7) and (9) of
' Z‘_x,the Locsl Government Act 1999 that the documents relating to Report
“No: 274/16 including minutes, report and attachment relating to
R ___dlg;:usslon,pf the subject matter of that document, having been dealt
<Ll - . with'on a confidential basis under Section 90 of the Act, should be kept

- c_c_mfid'éntial on the grounds of information contained in 90(3){(h & i).

This resolution will be reviewed within 12 months by the Council.

?;'MU-\'féd Councillor Clancy, Seconded Councillor Lonie Carried

CONFIRMED. .- Tuesday 8 mber 201

MAYOR
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City of Holdfast Bay

ITEM NUMBER: 17.3

CONFIDENTIAL

Minda Update

Pursuant to Section 83 (5) of the Local Government Act 199 \the Repo uttached 'to this
agenda and the accompanying documentation is dehvere@*to the Cot} il Mgmbers upon
the basis that the Council consider the Report and the ;’ 'ilmentsz;'\ xconfidence under Part
3 of the Act, specifically on the basis that Council wi I,Lrece:v ,dfscuss\ar tonsider:

h. legal advice.

£ 2
i mformatlon relating to actual Iltngatlonc\'onlltlgatlon tbat thé councul or council committee

the council.



City of Holdfast Bay Council Report No: 274/16
ttem No: 17.3

Subject: MINDA UPDATE

Date: 25 October 2016

Written By: Senior Policy Planner

General Manager: Business Services, Mr | Walker

RECOMMENDATION

1. That Council notes late correspondence received f{?m M?ﬁc!a g5
October 2016 located at Attachment 1 to Report. Num er 274;16

2.
“2. Prior to serving a pre-gction s ent offer for the encroachment of
land under the Sg_,r__n "fbu:ldmgé!pius curtilage), Council seeks a
W s;{a and; Somerton SLSC in an effort to
g
c%chleved through litigation including, for
th ‘one of the unmade road reserves at Lynton
) | terms Zl\gthonty to negotiate on behalf of Council is provided on the
,/( ;:‘\’ ’s’}i basns; that any resolution reached at mediation will be subject to
g\g{ \:‘:,A conﬁ'rmat:on and approval of the Chamber.”
s

“Council also puts an alternative pre-action settlement offer of $ [Council to

nominate] for the transfer of 304m? of encroachment land (as identified on the
Identification Survey dated 22 August 2016}, together with S [Council to nominate]
for a registered easement over the “Balance” area (or portion thereof) to provide
for emergency access, building fire safety requirements, other reasonable
requirements of the Council and the Somerton Surf Life Saving Club.
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BACKGROUND

Council on 13 September 2016 resclved ‘in confidence’ (Resolution No: C130916/507) the
following in relation to negotiations regarding the encroachment of land under the Somerton
Surf Life Saving Club (SLSC) building:

C130916/507
1. Council notes the advice from its legal adviser.
2. Prior to serving a pre-action settlement offer for the encroachment of land under the

Somerton SLSC building (plus curtilage), Council seeks a formal mediation with Minda
and Somerton SLSC in an effort to negotiate an outcome which IS the same or more
favourable to Council than that which could be achieved through hf:gation including,
for example o ‘land swap’ with one of the unmade road reserves at\lynton Avenue
and Lynmouth Avenue.

B

3. To assist the mediation, Council delegates authority * sthe Clijef L
(who may sub-delegate to other Council officers.. _ igssist négotiations

3 5
and provide instructions to Council’s legal adwso ,\gt a nlgdfation to achieve a
resolution in these terms. Authority to nego??bte on beQm[f of C@@pcal is provided on
the basis that any resolution reached gramedr 'on wrﬂ*ber_subject to confirmation
and approval of the Chamber. % o A

scutive Officer

4, in the event the formal medrai@n is not \successfui'; Council puts a pre-action
settlement offer of 5200,000 {on such ;g{ms as*adwsed by Council’s legal advisors)
to Minda. :

is WO{ShIp the Mayor provided Members a further

!V!mda and the suggested legal strategy going forward.
N

i, ounc:fs’sohutors were instructed to give Minda’s
thal respense as to whether Minda was prepared to

h to the land encroachment matter.

O
At its meeting held on 11 0}06\ 201q
verbal update on the negc()t(’taon

lawyers a further 48 h(c?‘urx s to 0
participate in a r@edlatlo' n, rela

pre }ératlon‘ if, a lett‘ér3 of offer correspondence has now been recewed from Mlndas
sollmtors adwsn'n\th_atgnmda is now prepared to enter formal mediation. A copy of this letter

Refer Attachment 1

Council’s solicitors have recommended that Council still pursue mediation despite the late
response from Minda.

Further, in drafting a pre-settlement offer and noting that the Court’s power in proceedings
under the Encroachments Act is limited to land this is subject to building encroachments {i.e.
excluding curtilage), Council’s solicitors have recommended that a second alternative option
also be presented that would include the transfer and conveyance of 304m? of land (being all
‘built-on” areas including the SLSC encroachment itself, perimeter paths, eave overhangs and
the bitumised carpark area on the southern side of the Club building}, together with the grant
of a registered easement over the ‘balance’ of the curtilage area that Council is seeking (i.e.
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still all adding up to 570m? of land in total but not all would be under Council’s ownership).
This land has been identified on a revised survey plan located at Attachment 2 for Members’
reference.

Refer Attachment 2
Notwithstanding this, Council’s purchase offer would be lower under this scenario to cover a

lesser area of land to be conveyed and transferred {(being 304m? and separately valued at
$70,000) and some compensation to Minda for an easement over the curtilage land.
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Our Ref: DCJ/MIND 150805

File Principal: Daniel Jenkinson

Contact: Tom Dachs - (08) 8210 2234
Direct Email: tdachs@dmawlawyers.com.au

19 October 2016

DMAW LAWYERS PTY LTD

Norman Waterhouse Lawyers Cewlga 60 621 1
Ho 2VE i
Level 15, 45 Pirie Street Adeard';s,m e 5000

ADELAIDE SA 5000 _ Phone §81 38910 20000
5. Facsimile] +6},8 82102233
'Emall dmlw@dn awlawyers.com.au

Attention: Mr Peter Psaltis

By email: ppsaltis@normans.com.au
Dear Peter
Minda Incorporated and City of Holdfast Bay

We refer to your without prejudice letter dated 30. September 2016. Given that your letter is
expressed to be on a without prejudice basis, and having#egard for our Tom Dachs’ without
prejudice telephone conversations with Mr Psaltis on 40 and 11 October 2016, we respond
on a similar basis.

Our client agrees that it would be, preferable for matters identified in recent correspondence
to be resolved by agreement rather. than by court determination. The issue is whether an
agreement on terms acceptable to both parties can be reached.

Our client is prepared toxmeet on a without prejudice basis for the purpose of determining
whether your client is, firstly, prepared to enter into a lease of what we loosely describe as
the "SLSC Land” and; if.so, the terms of that lease. Our client is also prepared to accede to
your client'sirequest that the meeting be in the forum of a mediation, even though we have
resewationé'af‘s"?"_t_:c")“'WhetHér- that is the best way to address those issues at this stage.

Mr Q’S’Lil[ivan.. Q€ would be acceptable to our client as a mediator, as would Phillip
McNamara Qe

Our client agrees to the proposal that the mediation occur at our offices, and that our
'respectwe clients share the costs in the manner that you propose. The parties would
execute a standard mediation agreement.

No /cdoubt some of the factual and legal issues that you have raised in earlier
cofrespondence, and our client’s responses to them, will be a factor to be considered in the
‘context of the mediation, particularly in addressing the first part of the mediation's stated
purpose described above.

We will defer responding further on what you claim are the facts, as well as to the
propositions that you advance, until that can be done in a more appropriate forum, such as
the foreshadowed mediation, if that is to occur. Needless to say, based on our instructions,
your client should anticipate that those matters will be seriously challenged, with the legal

Liabiiity fimited by a scheme approved under professional standards legisiation
SLS Doc: 1293700
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landscape that the parties face, and the likely outcomes that the legal system might actually
deliver, seriously diverging from your client’s stated objectives.

We await your response.

WITHOUT PREJUDICE

Yours sincerely
DMAW Lawyers Pty Ltd v
Daniel Jenkinson &

%Q\

SLS Doc: 1293700
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