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17.2 
 

CONFIDENTIAL REPORT 
 

BUFFALO LICENCE AGREEMENT 
 
Pursuant to Section 83(5) of the Local Government Act 1999 the Report attached to this 
agenda and the accompanying documentation is delivered to the Council Members upon 
the basis that the Council consider the Report and the documents in confidence under Part 
3 of the Act, specifically on the basis that Council will receive, discuss or consider: 
 
 
b. Information the disclosure of which could reasonably be expected to confer a 

commercial advantage on a person with whom the council is conducting, or proposing 
to conduct, business, or to prejudice the commercial position of the council; and 
would, on balance, be contrary to the public interest. 

 
d. Commercial information of a confidential nature (not being a trade secret) the 

disclosure of which could reasonably be expected to prejudice the commercial 
position of the person who supplied the information, or to confer a commercial 
advantage on a third party; and would, on balance, be contrary to the public interest. 

 

h. Legal advice. 
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Recommendation – Exclusion of the Public – Section 90(3)(b, d & h) Order 
 
1   That pursuant to Section 90(2) of the Local Government Act 1999 Council hereby 

orders that the public be excluded from attendance at this meeting with the exception 
of the Chief Executive Officer and Staff in attendance at the meeting in order to 
consider Report No: 389/18 Buffalo Licence Agreement in confidence. 

 
2. That in accordance with Section 90(3) of the Local Government Act 1999 Council is 

satisfied that it is necessary that the public be excluded to consider the information 
contained in Report No: 389/18 Buffalo Licence Agreement on the following grounds: 

 
 b.  pursuant to section 90(3)(b) of the Act, the information to be received, 

discussed or considered in relation to this Agenda Item is information the 
disclosure of which could reasonably be expected to confer a commercial 
advantage on a person with whom the Council is  

  
   conducting business; or 
   would prejudice the commercial position of the Council. 
   
 d.  pursuant to section 90(3)(d) of the Act, the information to be received, 

discussed or considered in relation to this Agenda Item is commercial 
information of a confidential nature (not being a trade secret) the disclosure 
of which could reasonably be expected  

   
   to prejudice the commercial position of the person who supplied 

the information, or 
   to confer a commercial advantage on a third party. 
   
  In addition, the disclosure of this information would, on balance, be contrary 

to the public interest. The public interest in public access to the meeting has 
been balanced against the public interest in the continued non-disclosure of 
the information. The benefit to the public at large resulting from withholding 
the information outweighs the benefit to it of disclosure of the information.  

  
 h.  pursuant to section 90(3)(h) of the Act, the information to be received, 

discussed or considered in relation to this Agenda Item is legal advice which 
has been provided by Mellor Olsson on instructions from the Council. 

 
3. The Council is satisfied, the principle that the meeting be conducted in a place open to 

the public, has been outweighed by the need to keep the information or discussion 
confidential. 
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Item No: 17.2 
 
Subject: BUFFALO LICENCE AGREEMENT 
 
Date: 11 December 2018 
 
Written By: A/Team Leader, Leasing & Commercial Operations 
 
General Manager: City Assets and Services, Mr H Lacy 
 
 
SUMMARY 
 
The Licence Agreement (“Agreement”) held between Council and DeYoungs Jamestown Pty Ltd 
(“Licensee”) commenced 14 April 2014 for an initial period of five (5) years. The purpose of the 
Agreement was so that the Licensee could develop the vessel and adjacent land as a commercial 
venture; to construct a ‘kiosk, alfresco bar and dining area, toilet facilities, outdoor dining deck, 
boat platform, gangway and undertake landscaping’.  
 
Following an extensive and protracted application process, Planning Approval was granted by the 
State Commission Assessment Panel on 10 August 2018, and final Development Approval was 
granted 26 September 2018. 
 
Pursuant to Clause 14.7 of the Agreement, the Licensee is required to complete the entirety of 
‘all approved renovations and refurbishment works within 12 months of the date final 
development approval is granted’ (VIZ 25 September 2019).  
 
As a result of lack of repair and maintenance works undertaken to the vessel, on 8 August 2018 
and 9 October 2018 Council resolved to serve breach notices to the licensee. To date, the notices 
remain ignored.  
 
On 12 November 2018, following further discussions with the Licensee’s lawyer, Administration 
was advised that the Licensee now seeks to execute a mutual termination of the Agreement, 
subject to:  
• the Licensee removing the vessel and remediating the land; 
• both parties reaching a mutually agreed consistent media release. 
 
The termination is sought on the basis that the licensee is no longer able to complete the 
redevelopment of the site. 
 
This in mind, given the Licensee’s protracted approach to the development, disregard for the 
maintenance of the vessel, his apparent disregard for the Notices of Breach, the ongoing 
community complaint regarding the condition of the site, and Council’s frustration with the lack 
of progress and deteriorating condition of the replica vessel, it is recommended that Council 
support the mutual termination. 
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It should be noted that as the Licensee is the owner of the vessel (not Council), pursuant to the 
terms and conditions of the Agreement, the Licensee is responsible for removing the vessel from 
the location, and remediating the immediately adjacent land back to the reasonable condition 
that would deem it fit-for-purpose for community use. 
 
 
RECOMMENDATION 
 
1. That Council endorses the proposal to execute a mutual Deed of Termination subject 

to the agreed terms;  
 

2. That the Mayor and Chief Executive Officer be authorised to execute and seal any 
documents required to give effect to this termination; 

 
3. That the Deed of Termination be executed prior to the next Council Meeting (29 

January 2019), and if not done so through fault of the Licensee, Council unilaterally 
terminate the Licence Agreement for breach and failure to remedy breach; 

 
RETAIN IN CONFIDENCE - Section 91(7) Order 

 
4. That having considered Agenda Item: 17.2 Report No: 389/18 Buffalo Licence 

Agreement in confidence under section 90(2) and (3)(b, d & h) of the Local Government 
Act 1999, the Council, pursuant to section 91(7) of that Act, orders that any details 
outlined in Report No: 389/18 Buffalo Licence Agreement and associated minutes that 
pertain to the Licensee, Licence Agreement and/or Commercial Operations be 
retained in confidence for a period of 12 months; 

 
5. However, that the Mayor, Chief Executive Officer and Elected Members be authorised 

to discuss with the community details pertaining to the removal of vessel, as well as 
any mutually agreed media release(s) after the Deed of Termination has been 
executed.  

 
 
COMMUNITY PLAN 
 
Placemaking: Creating vibrant and safe places 
 
COUNCIL POLICY 
 
Commercial Leasing Policy. 
 
STATUTORY PROVISIONS 
 
Development Act 1993. 
Local Government Act 1999. 
Retail and Commercial Leases Act 1995. 
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BACKGROUND 
 
Previous Reports, Applications and Decisions  
 
• Council Report No.: 339/18; Item No.: 17.1, ‘Buffalo Site Redevelopment’, 9 October 

2018 (Resolution No’s.: C091018/1304 & C091018/1306); 
 
• Council Report No.: 253/18; Item No.: 17.1, ‘Buffalo Licence Agreement and Proposed 

Site Redevelopment’, 24 July 2018 (Resolution No.: C240718/1233); 
 
• Question on Notice, Report No.: 37/17; Item No.: 9.1.2, ‘Buffalo Lease’, 12 June 2018; 
 
• Council Report No.: 59/15; Item No.: 14.3, ‘The Buffalo – Proposed Alterations and 

Amendment to Licence’, 10 March 2015 (Resolution No.: C100315/065); 
 

• Confidential Council Report No.: 40/14; Item No.: 17.1, ‘The Buffalo – Surrender of 
Licence and New Licence’, 11 February 2014 (Resolution No.: C110214/1037); 

 
REPORT 
 
Licence Agreement  
 
The Licence Agreement (“Agreement”) held between Council and DeYoungs Jamestown Pty Ltd 
(“Licensee”) commenced 14 April 2014 for an initial period of five (5) years; with a current expiry 
date of 13 April 2019. The Agreement includes three (3) subsequent consecutive five (5) year 
terms of renewal (each respectively commencing 14 April 2019, 14 April 2024, and 14 April 2029. 
 
Development Application  
 
Development Application 110/00146/15, which proposed to construct a kiosk, alfresco bar and 
dining area, toilet facilities, outdoor dining timber deck, boast platform, gangway and undertake 
landscaping was submitted on 20 February 2015 and after lengthy negotiations and amendments, 
received Planning Approval on 10 August 2018 from the State Commission Assessment Panel, 
with final Development Approval granted 26 September 2018. 
 
Essential Development Time Restrictions  
 
Pursuant to Clause 14.7 of the Agreement, the Licensee has to complete the entirety of “all 
approved renovations and refurbishment works within 12 months of the date final development 
approval is granted” (VIZ 25 September 2018). 
 
Breach of Licence Agreement 
 
Due to ongoing community complaints about the site, and the deteriorating state of the vessel, 
Council resolved (refer Resolution C240718/1233) to issue a Notice of Breach which was served 
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on the Licensee on 8 August 2018, together with a letter from the Acting CEO outlining Council’s 
increasing disappointment with the protracted approach towards the development. 

Refer Attachments 1 & 2 
 

As no action had occurred on site to remedy said breaches by the stated deadline (8 October 
2018), on 9 October 2018 Council again resolved (refer Resolution No.: C091018/1306) to issue a 
subsequent notice “advising that if no action [was] taken to remedy the breaches and/or 
reasonable redevelopment works [had] not commenced within 30 days, Council will take action to 
terminate the Licence Agreement”. 

Refer Attachment 3 
Proposed Termination of Licence 
 
On 12 November 2018 the Licensee approached Administration seeking to terminate the licence 
on mutually acceptable terms, subject to: preparation and execution of an agreed Deed of 
Termination; the Licensee removing the vessel and remediating the land; and both parties 
agreeing a mutually acceptable media position.  
 
Conclusion 
 
Given the Licensee’ protracted approach to the entire development, his lax attitude toward the 
maintenance of the vessel, his apparent disregard for the Notices of Breach, the ongoing 
community complaints received by Council regarding the state of the site and replica vessel, 
combined with Council’s continual frustration with the lack of maintenance and delays in the 
redevelopment, it is recommended that Council support the mutual termination of the Licence 
Agreement. 
 
BUDGET 
 
Under the draft Deed of Termination, all costs associated with the removal of the replica vessel, 
site remediation and disposal costs are to be borne by the Licencee.  The Licencee will also be 
responsible for settling any outstanding debts to Council, including but not limited to any costs 
associated with issuing of breach notices. 
 
The Licencee’s share of any carpark rental income will be forfeited for any period that the Licencee 
was in breach ire, from 8 August 2018.  
 
Council will be responsible for its own legal fees, however there is an annual budget allocation is 
provided to City Assets & Services for the review and implementation of property leases, including 
legal advice and other services when and where necessary.  
 
LIFE CYCLE COSTS 
 
Should Council determine to terminate the agreement, the HMS Buffalo will be removed from the 
location by the vessel’s owner. Once the location has been remediated and returned to usable 
community land, Council will be responsible for the ongoing maintenance the location. 



 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

Attachment 1 











 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

Attachment 2 





 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

Attachment 3 
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